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STATEMENT REGARDING ORAL ARGUMENT
This appeal raises complex issues regarding diplomatic immunity and a
developed evidentiary record. Oral argument 1s presumptively required, see Fed.
R. App. P. 34(a), and this case does not fall within any narrow exception to that
rule. The Court should hold argument and do so expeditiously given the contin-
ued detention of the defendant in contravention of his immunity from arrest and

prosecution.
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INTRODUCTION

From time immemorial, a nation’s membership in “the civilized world”
has depended on its honoring “the immunity which all civilized nations allow
to foreign ministers.” The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch)
116, 138 (1812). The Vienna Convention on Diplomatic Relations, done Apr.
18, 1961, T.I.LA.S. No. 7502, 23 U.S.T. 3227 (entered into force with respect to
the United States Dec. 13, 1972) (the Vienna Convention or Convention), codi-
fies this “ancient” immunity, which includes the transit-based inviolability of “a
diplomatic agent” when he “passes through or is in the territory of a third State.”
1d., preamble, and art. 40.1, 23 U.S.T. 3230, 3246. Congress directed in the Dip-
lomatic Relations Act (DRA) that “[a]ny action or proceeding” brought in con-
travention of the Convention “shall be dismissed.” 22 U.S.C. § 254d.

But the district court treated these commands as optional. The United
States government indicted the defendant-appellant Alex Nain Saab Moran, a
diplomat of Venezuela, and secured his arrest as he travelled as a special envoy
to Iran and now imprisons him in Miami. Although more than 30 uncontro-
verted documents confirm Mr. Saab’s diplomatic status, the government put
forth a fantastical theory of post hoc fabrication disconnected from those docu-
ments and backed it up with a flawed legal theory that the United States’ statu-
tory and treaty-based duty of non-interference with other nations’ diplomacy is
discretionary under the President’s inherent executive powers, even though this
case implicates his duty to faithfully execute the laws. The government also con-

tended that the Convention protects only diplomats accredited to permanent
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embassies, despite Circuit precedent holding that a “special envoy” is “afforded
full protection” under “the language of the Vienna Convention,” Abdulaziz v.
Metro. Dade Cnty., 741 F.2d 1328, 1331 (11th Cir. 1984), a holding compelled by
centuries of international practice: diplomatic immunity has existed since an-
cient times, but “permanent” embassies are a modern development.

The district court swallowed the government’s arguments hook, line, and
sinker, acting little better than a rubber stamp to U.S. policy. But Congress had
good reasons to bind the executive and judicial departments to the Convention’s
plain text: “in light of the concept of reciprocity that governs much of interna-
tional law in this area, we have a more parochial reason to protect foreign dip-
lomats” than do most nations. Boos v. Barry, 485 U.S. 312, 323 (1988) (citation
omitted). This prosecution presents a road map for retaliation. Any nations’
courts can disregard proof of diplomatic status, their executives can deny recog-
nition of U.S. administrations, and they can declare that no protection applies
to the United States’ many special-mission diplomats. In short, they can do what
the government is doing here, and if the government prevails, it will have no
choice but to admit all of this is proper treatment of its own diplomats. Because
the days are long since passed where major powers could operate under a differ-
ent set of rules, the foreseeable result of affirming the government’s theories will
be harm to the United States’ many special envoys, and its theory is particularly
vulnerable to abuse by authoritarian states.

It 1s this Court’s responsibility to apply the law that forbids that outcome.

“If treaties are to be given effect as federal law under our legal system,
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determining their meaning as a matter of federal law ‘is emphatically the prov-
ince and duty of the judicial department.’” Sanchez-Llamas v. Oregon, 548 U.S.
331, 353-54 (2006) (quoting Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177
(1803)). This Court should read the law for what it 1s, discern the district court’s
errors for what they are, and reverse.
STATEMENT OF JURISDICTION

The government asserts criminal jurisdiction under 18 U.S.C. § 3231, but
that assertion remains contested under the DRA. On December 23, 2022, the
district court denied Mr. Saab’s motion to dismiss the indictment, rejecting his
assertion of diplomatic immunity. Appellant’s Appendix Tab (App.T.) 197. Mr.
Saab timely appealed on December 28, 2022. App.T.200. The parties agree that
this Court has jurisdiction wunder the collateral-order doctrine. See
CA11.Dkt.Nos. 18 and 19; United States v. Saab Moran, No. 21-11083, 2022 WL
1297807, at *2 n.1 (11th Cir. 2022) (prior decision finding collateral-order juris-
diction).

STATEMENT OF ISSUES

1. Whether the district court clearly erred in disregarding uncontro-
verted documents establishing Mr. Saab’s diplomatic status in favor of a con-
spiracy theory with no evidentiary support.

2. Whether a special envoy of Venezuela travelling on a diplomatic
mission to Iran enjoys diplomatic immunity from arrest, detention, and prose-

cution.
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STATEMENT OF THE CASE

A. Factual Background

1. On April 9, 2018, Venezuela’s foreign minister appointed Alex Nain
Saab Moran as a Venezuelan “Special Envoy” and vested him with “broad pow-
ers...to make arrangements for procuring basic goods and services, both paid for
and received as humanitarian aid...particularly food...medicines...[and] medi-
cal supplies and equipment.” App.T.192-2 at 2. The authorization directed Mr.
Saab to “negotiate with governmental authorities,” as well as “institutions and
companies, both public and private.” Id.

In 2020, Venezuela sent Mr. Saab on missions to Iran “in [his] capacity as
Special Envoy” to deliver documents and negotiate “a request for humanitarian
resources” to address the nation’s “need during this period of the COVID-19
pandemic,” including for “food and medicine.” App.T.192-3 at 1; see also
App.T.190-21 at 1. Mr. Saab travelled to Tehran in March 2020 and “met with
various Iranian authorities to discuss strategic humanitarian supplies to Vene-
zuela at the time of the COVID emergency,” and again in April 2020 to meet
“with different Iranian authorities in the areas of food, and medicine.”
App.T.190-21 at 1; see also App.T.192-13, 992-3.

From these negotiations emerged what U.S. intelligence officials—who
were following the developments—understood to be a “gold for gasoline” ex-
change, “in which Iran sends gasoline additives, parts and technicians for gold”
from Venezuela. App.T.191-6 at 14; see also App.T.147 at 9. The day Mr. Saab

departed on his second mission (April 14), Venezuela’s central bank authorized
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the export of 80 specifically numbered gold bars, App.T.191-3, as “collateral for
the operations for acquisition and supplies of gasoline,” which enabled the Ven-
ezuelan state-owned oil-company Petroleos de Venezuela, S.A. (PDVSA) to
purchase five million gallons of refined gasoline from Iran,' App.T.191-5 at 1.

2. Venezuela then assigned Mr. Saab a third diplomatic mission to
Iran. In early June 2020, Venezuela’s minister of foreign relations announced to
the Iranian ambassador to Venezuela that “Alex Saab will travel to Tehran, in
his capacity as Special Envoy of the Government of the Bolivarian Republic of
Venezuela, with his arrival being scheduled for 13th June.” App.T.193-13 at 1.
On June 8, Iran approved “the official visit of the Government envoy of the
Bolivarian Republic of Venezuela to our country, the Distinguished Mr. Alex
Nain Saab Moran.” App.T.193-14 at 1. Mr. Saab departed on June 12, carrying
three diplomatic letters, one from President Nicolas Maduro Moros to Iran’s
supreme leader invoking Iran’s “intervention” “through the bearer of this letter,”
App.T.191-12 at 2, and two others inviting ranking Iranian officials to visit Ven-
ezuela, see App.T.191-20 at 5; App.T.191-21 at 5. It is undisputed that Mr. Saab
is the “bearer” referenced in Maduro’s letter.

On that date, June 12, the aircraft carrying Mr. Saab “to Iran from Vene-

zuela...stopped to re-fuel in Cape Verde.” App.T.197 at 2. “At the request of the

I PDVSA is wholly owned by the government of Venezuela and is a sovereign
entity under the federal law of foreign sovereign immunity. See, e.g., Skanga En-
ergy & Marine Ltd. v. Arevenca S.A., 875 F.Supp.2d 264, 269 (S.D.N.Y. 2012),
affd, 522 F. App’x 88 (2d Cir. 2013).
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United States, Saab Moran was detained by Cape Verdean authorities and held
pending extradition to the United States.” Id.

The government demanded this arrest to prosecute Mr. Saab. The indict-
ment alleges that, between 2011 and 2015, Mr. Saab and others orchestrated a
conspiracy to make “bribe payments to Venezuelan foreign officials.” App.T.1
at *4-5, 43. The alleged scheme centered on a low-income housing contract,
which a company controlled by Mr. Saab and others 1s alleged to have entered
into with the Venezuelan government.? Id. at *5, §4. The indictment does not
allege that Mr. Saab took any relevant act in the United States or that any person
in the United States was victimized. Indeed, “the Government’s position is that
there are no statutory victims of the offenses alleged in the indictment.”
CA11.Dkt.No.19 at C-3 (2/23/2023).

3. Venezuela and Iran repeatedly protested Mr. Saab’s arrest in formal
diplomatic notes; both nations asserted that Mr. Saab was a diplomat entitled to
immunity. App.T.190-21; App.T.192-7; App.T.149-12; App.T.193-15-17;
App.T.149-24; App.T.190-18-20; App.T.190-9; App.T.190-12; App.T.190-14.
The Iranian Embassy in Cape Verde, for example, declared that Mr. Saab “is
considered by the Government of the Islamic Republic of Iran as an official fig-

ure and special envoy of the Bolivarian Republic of Venezuela” entitled to “the

2 The district court inaccurately stated that the indictment concerns “a food pro-
gram meant to benefit Venezuelans.” App.T.197 at 2.
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principle of the immunity of diplomatic agents.”® App.T.190-12 at 1-2. U.S. of-
ficials knew of Mr. Saab’s diplomatic mission and contemplated means to defeat
immunity. One email exchange two days after his arrest reflects that Secretary
of State Mike Pompeo “wonders if we can argue that his Venezuelan dip[lo-
matic] passport is illicit because awarded by criminals” or because Mr. Saab
“was not accredited to” Cape Verde or assigned to “a [permanent] diplomatic
mission.” App.T.191-14.

Mr. Saab resisted extradition from Cape Verde for 16 months, but was
extradited in October 2021.* App.T.197 at 2.

B. Procedural History

1. Mr. Saab was not present in the United States at any relevant time
before the extradition. On August 26, 2019, the district court (Scola, J.) issued
an administrative order transferring Mr. Saab and his co-defendant to fugitive

status. App.T.5. After Mr. Saab was arrested, but before he was extradited, he

3 In addition, Russia’s ministry of foreign affairs complained that “US authori-
ties arrested Venezuelan diplomat Alex Saab within the borders of a third state,”
“in violation of generally recognized international legal norms.” The Ministry
of Foreign Affairs of the Russian Federation, Answers to the media’s questions (Jan.
21, 2022), https://www.mid.ru/en/foreign_policy/news/1795407/. China’s
foreign affairs spokesperson decried the “US practice of political bullying,”
which “endangers mutual trust,” and urged the government to “abide by inter-
national law.” Ministry of Foreign Affairs of the People’s Republic of China,
Regular Press Conference (Sept. 17, 2021), https://www.fmprc.gov.cn/
mfa_eng/xwfw_665399/s2510_665401/2511_665403/202109/t20210917_972
1338.html.

* The extradition ruling was controversial. One international tribunal found the
arrest unlawful, and Cape Verde disregarded the ruling. App.T.192-11.
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requested leave to specially appear and move to dismiss the indictment on dip-
lomatic-immunity grounds. App.T.10; App.T.10-8. On March 18, 2021, the dis-
trict court denied that motion, concluding that Mr. Saab was a fugitive from
justice with no right to challenge the indictment. App.T.45; App.T.46.

Mr. Saab appealed. During briefing, however, Mr. Saab was extradited,
and he appeared in the district court. Accepting appellate jurisdiction under the
collateral-order doctrine, this Court (Jordan, Luck, and Lagoa, JJ.) held that the
question whether fugitive disentitlement was proper became moot by virtue of
Mr. Saab’s appearance. See Saab Moran, 2022 WL 1297807, at *2 & n.1. The
Court then “remand[ed] the case to the district court to consider in the first in-
stance whether Saab Moran is a foreign diplomat and immune from prosecu-
tion.” Id. at *2.

2. On remand, Mr. Saab moved to dismiss, and the district court re-
ceived that motion. It conducted an evidentiary hearing on December 12 and
13, 2022. App.T.183; App.T.184. Mr. Saab presented more than 30 documents
proving his status as an “envoy,” his accreditation by Venezuela, and Iran’s ac-
ceptance of his mission. The government eventually stipulated that 29 of them
“are true and correct copies of foreign public documents” and that “identifica-
tion or authentication of these documents is satisfied under Rule 901 of the Fed-
eral Rules of Evidence.” App.T.190-1, 991-2 (20 exhibits); App.T.183 at 23:2-9
(9 exhibits). Proper foundation was laid for the remaining documents, and the

district court admitted them into evidence.
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The government presented no document and offered no witness suggest-
ing that Mr. Saab was not a diplomat sent by Venezuela and accepted by Iran.
Instead, the government’s challenge to Mr. Saab’s assertion of diplomatic status
focused on an internet version of an official Venezuela governmental publication
called the Gaceta, which included an announcement of Mr. Saab’s special envoy
appointment, whereas the earlier paper version of the Gaceta did not. App.T.183
at 17:22-20:14. Mr. Saab did not introduce the Gaceta as evidence and did not
rely on it. Nevertheless, the government proposed that Venezuelan officials had
endeavored to enhance Mr. Saab’s diplomatic immunity defense by publishing
his appointment on the Gaceta’s website and, in addition, by appointing Mr.
Saab ambassador to the African Union following his arrest. The government did
not claim Iran had altered or fabricated any documents.

3. On December 23, 2022, the district court issued an order denying
Mr. Saab’s motion to dismiss. App.T.197.

First, it concluded that, “[a]t the time he was arrested, Saab Moran truly
was no diplomat at all.” Id. at 7; see also id. at 2—6. It decided that Venezuela had
“fabricated” the Gaceta website’s reference to Mr. Saab and sought to “exploit
the law of diplomatic immunities” by appointing Mr. Saab ambassador to the
African Union. Id. at 6.

Second, the district court concluded that Mr. Saab could not have been a
diplomat because, “[i]n the Government’s eyes, Saab Moran was not one.” Id.
at 7. The court observed that the President deemed the Maduro government “‘il-

M

legitimate’” in 2019 and that he recognizes a competing administration of Juan
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Gerardo Guaido Marquez, and concluded that the government may therefore
disregard the immunity of a diplomat received as such by Iran.’ Id. at 7-8.
Third, the district court construed the Convention to reach only “perma-

)

nent representative missions, not special or temporary missions,” and deter-
mined that Mr. Saab, as a special envoy, cannot claim its protections. Id. at 8—
13. The court dismissed this Court’s Abdulaziz decision on the grounds that it
involved a diplomat accredited to the United States, not to another nation, and
that Abdulaziz is “a decision concerning the proper interpretation of the DRA,
not the [Vienna Convention].” Id. at 10—11.

Finally, the court held that Mr. Saab is not entitled to immunity under
customary international law. Id. at 13—15. It held that transit-based immunity is
not established under customary law and that, even if it were, Mr. Saab had not
obtained any “transiting state’s consent—including that of the United States,”

which it regarded as a predicate to transit-based immunity. Id. at 15.

Mr. Saab timely appealed on December 28, 2022. App.T.200.

> Two weeks after the district court ruled, the Guaid6 administration dissolved,
and the President no longer recognizes Guaid6 as Venezuela’s president. Dave
Lawler, U.S. no longer recognizes Guaido as Venezuela’s president, Biden official con-
firms (Jan. 4, 2023), https://www.axios.com/2023/01/04/us-stops-recogniz-
ing-juan-guaido-venezuela.

10
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SUMMARY OF THE ARGUMENT

The district court’s order was erroneous and should be reversed.

I. The district court clearly erred in finding that Mr. Saab was not a
diplomat in transit when he was arrested.

A. More than 30 uncontroverted documents, 29 of which the govern-
ment stipulated are authentic, established that Mr. Saab travelled as a diplomat
when he was arrested, and this Court need only review those related to the spring
2020 missions to reverse. These include two diplomatic letters respectively pro-
posing and accepting Mr. Saab’s diplomatic mission to Iran, three diplomatic
letters he carried, and Iran’s representation that Mr. Saab travelled as an envoy.
These documents are sufficient to establish Mr. Saab’s diplomatic status and do
not fall within the government’s theory of post hoc fabrication.

B.  The remainder of the record further confirms the district court’s er-
ror. The record includes a 2018 diplomatic appointment, documents authorizing
the transfer of gold negotiated by Mr. Saab, correspondence evidencing U.S.
officials’ knowledge of Mr. Saab’s diplomatic mission, and diplomatic protests
of both Iran and Venezuela asserting immunity. This showing handily over-
comes the trial court’s findings under any standard of review.

C.  The district court’s contrary conclusion failed to construe the record
as a whole. It isolated one document introduced by the government, concluded
Venezuela had republished it after Mr. Saab’s arrest, and criticized a second,
valid diplomatic appointment (which Mr. Saab does not rely on here). The court

then deemed the entire evidentiary record untrustworthy and held that Mr. Saab

11
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was actually “a lay businessman,” not a diplomat, when arrested. App.T.197 at
6. Nothing on the record supported that conclusion, and no standard of review
permits a district court to accept an unsubstantiated conspiracy theory over un-
controverted evidence.

II.  Mr. Saab is entitled to immunity from arrest and detention under
the Vienna Convention, customary international law, and the DRA.

A. All Convention predicates for transit-based immunity are satisfied.
Mr. Saab is a diplomatic agent, he was (and 1s) present in the territory of a third
state, and he was in diplomatic transit when arrested. As a result, the United
States must afford him inviolability. The current detention and prosecution vio-
lates that right.

B.  The district court’s reasons for approving this treaty violation fail. It
erred in deeming Circuit precedent construing the Vienna Convention to reach
a “special envoy,” see Abdulaziz, 741 F.2d 1331, inapplicable to the prosecution
of a special envoy. It erred in regarding that decision’s construction of cross-
cutting definitional phrases irrelevant to Article 40.1. It erred in differentiating
the Convention from the DRA, which incorporates and enforces the Conven-
tion. And it erred in affording the United States power to decide whether Mr.
Saab is a diplomat, even though it is neither the sending nor receiving state. 4b-
dulaziz controls, and the issues it resolved were not, and are not, open to reliti-
gation.

What'’s more, Abdulaziz correctly construed the Convention, which applies

immunity to “envoys” who are “heads of missions” and does not differentiate

12
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among types of envoys and missions. These are terms of art that for centuries
have included temporary diplomatic envoys and missions, and for most of his-
tory they had to do so because permanent missions did not exist until modern
times. After permanent missions became common, temporary missions contin-
ued, immunity continued to reach them, and legal codes consistently embraced
both temporary and permanent missions. Nothing in the Convention’s text sug-
gests a departure from this approach.

C. Mr. Saab is entitled to immunity under customary international
law, which also is binding under the DRA. There can be no serious argument
that Mr. Saab, a head of mission, is ineligible for immunity on the ground that
his mission was temporary, when diplomatic immunity arose long ago in that
precise context. The district court erred in deeming the transit-based right of free
passage outside the scope of established diplomatic custom, when the historical
record compels the opposite conclusion. And the district court’s holding that
transit-based immunity contains a prospective-consent condition erroneously
imposes a bureaucratic technicality that does not belong to customary law.

D. The court below erred in concluding that the government may dis-
regard Mr. Saab’s diplomatic mission because it does not recognize the Maduro
government. That analysis would work only if Mr. Saab claimed to be a diplo-
mat to the United States, but he claims no such thing. The Convention empow-
ers the sending and receiving state to confer diplomatic status, and their recog-
nition choices regarding each other control. As a third state, the United States

cannot choose other nations’ diplomats for them. Nothing in the Convention’s

13
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text suggests such a troubling concept, and to adopt it would undermine the mu-
tual-consent underpinnings of all diplomatic relations.

The President’s inherent executive powers do not permit the government
to violate the Convention or the DRA, which incorporates both the Convention
and customary law. This case does not involve inherent and exclusive foreign-
affairs powers, but the President’s obligation to faithfully execute the laws, in-
cluding treaties, of the United States. Any prosecution must comply with these
laws and treaties, and this one does not.

STANDARD OF REVIEW

“The determination of whether a person is a foreign diplomatic officer ‘is
a mixed question of fact and law,”” Ali v. Dist. Dir., USCIS, 743 F. App’x 354,
358 (11th Cir. 2018) (quoting United States v. Ali-Hamdi, 356 F.3d 564, 569 (4th
Cir. 2004)), which this Court reviews de novo to the extent it must “expound on
the law” and for clear error to the extent it must “marshal and weigh evidence,”
In re Stanford, 17 F.4th 116, 121 (11th Cir. 2021) (citation omitted). This Court
has applied the clear-error standard in criminal cases. See United States v. Penn,
721 F.2d 762, 765 (11th Cir. 1983). A “finding 1s ‘clearly erroneous’ when alt-
hough there 1s evidence to support it, the reviewing court on the entire evidence
is left with the definite and firm conviction that a mistake has been committed.”
Anderson v. City of Bessemer City, 470 U.S. 564, 573 (1985) (citation and quotation
marks omitted). “If a district court applies an incorrect legal standard in reaching
a factual conclusion, the resulting finding is not insulated by the clear-error

standard.” United States v. Brown, 934 F.3d 1278, 1307 (11th Cir. 2019).

14
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ARGUMENT

I. The District Court Clearly Erred in Concluding That Mr. Saab Did
Not Travel as a Diplomat

The district court erred in holding that “Saab Moran truly was no diplo-
mat at all.” App.T.197 at 7. More than 30 documents established Mr. Saab’s
diplomatic status, the government stipulated that 29 are authentic, and the re-
mainder were properly admitted after foundation was laid. The government pre-
sented no evidence or serious argument contesting the authenticity or contents
of any documents. The dozens of documents both reflecting Mr. Saab’s status
as special envoy and accomplishing his appointment left no room for the district
court’s wholly unsupported conspiracy theory “that the Maduro regime and its
accomplices have fabricated documents to cloak Saab Moran in a diplomatic
dress.” Id. at 6. The court did not explain, document by document, how its fab-
rication theory could coexist with the uncontradicted evidence. And it did not
even mention the many confirmatory documents of Iranian origin, which could

not have been “doctored” by “the Maduro regime.” Id. at 5.

A. Documents Related to Mr. Saab’s Spring 2020 Missions Are Suf-
ficient To Establish Diplomatic Status

While more than 30 documents establish that Mr. Saab travelled as a dip-
lomat, this Court need review only a handful pertaining to his spring 2020 mis-
sions to reverse. Under the Convention, diplomatic status is created when a
“sending state” provides notice of the diplomatic appointment and the “receiv-

ing state” accepts the mission. A/, 743 F. App’x at 358. In addition, the transit-

15
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based immunity invoked here applies when a diplomat “passes through or is in
the territory of a third State” while “proceeding to take up or return to his post.”
Convention art. 40.1, 23 U.S.T. 3246. The documents establishing and confirm-
ing Mr. Saab’s 2020 missions, and those he carried, are uncontroverted and es-
tablish each of these elements.

To begin, the government stipulated that Mr. Saab travelled to Iran in
March and April 2020 and that Iran’s government characterized him as a “Spe-
cial Envoy” and stated that the purpose of his mission was “to discuss strategic
humanitarian supplies to Venezuela at the time of the COVID emergency.”
App.T.192-13, 9925 (citation omitted). The Iranian diplomatic note making
these assertions was admitted and stipulated as authentic. App.T.190-21; see
App.T.190-1 at 2. Also admitted was an April 1, 2020, letter from Venezuela’s

TINTS
1

foreign minister directing Mr. Saab to visit “the Islamic Republic of Iran” “in
[his] capacity as Special Envoy.” App.T.192-3 at 1. These documents make clear
that, as of April and March 2020, the governments of Venezuela and Iran re-
garded Mr. Saab as an envoy and that he accomplished diplomatic missions in
that capacity.

The record ties those facts seamlessly to the June 12 journey. A June 3,
2020, diplomatic note from the Venezuelan Foreign Minister to the Iranian Am-
bassador to Venezuela announced that “on 12th June [2020], citizen Alex Saab
will travel to Tehran, in his capacity as Special Envoy of the Government of the

Bolivarian Republic of Venezuela.” App.T.193-13 at 1. On June 8, the Iranian

embassy in Caracas letter acknowledged Mr. Saab’s status as “Government

16
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envoy” and “confirmed the dates of 13 to 16 June for said visit.” App.T.190-4
at 1. Those two letters accomplish the Vienna Convention’s requirements of ap-
pointment by the sending state, acknowledgment by the receiving state, and mis-
sion-related travel. The government stipulated that both documents are authen-
tic. App.T.190-1 at 1.

Another document, dated the day before Mr. Saab’s arrest (June 12), was
on Mr. Saab’s person when he was arrested. See App.T.183 at 139:11-152:13. It
is a letter signed by Maduro and addressed to Iran’s supreme leader, requesting
that Iran, “through the bearer of this letter...guarantee a new urgent shipment
of five million barrels of gasoline for this current month.” App.T.191-12 at 2-3.
It 1s undisputed that Mr. Saab was “the bearer of this letter.” Two additional
letters were also with Mr. Saab when he was arrested. Penned by Venezuela’s
vice president, they invited two Iranian ministers to visit Venezuela and ex-
pressed the “deepest words of solidarity in the midst of this pandemic that has
affected humanity.” App.T.191-20 at 5; App.T.191-21 at 5.

These documents are legally significant because they establish his appoint-
ment, Iran’s acceptance, and Mr. Saab’s diplomatic status for the trip. To the
extent the district court did not understand that accreditation and acceptance are
sufficient to confer immunity, its findings are legally erroneous. See Brown, 934
F.3d at 1307. These documents are factually significant because they exclude
the district court’s theory that the Maduro government invented his diplomatic
status “[f]lollowing the news of Saab Moran’s arrest.” App.T.197 at 3. Without

time travel, Venezuelan officials could not have planted the three letters in Mr.

17
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Saab’s luggage after the arrest. And the government’s stipulation that the June
correspondence is authentic and that Iran treats Mr. Saab as an envoy leave no
room for it to contest the essential elements under the Convention of appoint-

ment and receipt.

B. Additional Uncontradicted Documents Confirm Mr. Saab’s Dip-
lomatic Status

The remainder of the record confirms what these documents show. Mr.
Saab was Venezuela’s special envoy arrested during an official mission to Iran.

1.  Additional Appointment Documents. Two additional documents con-
firm that Mr. Saab was appointed special envoy of Venezuela. The first, dated
April 9, 2018, was a credential letter issued by Venezuela’s foreign minister to
Mr. Saab, “[a]ppointing him as Special Envoy of the Government of the Boli-
varian Republic of Venezuela,” and assigning him “broad powers...to make ar-
rangements for procuring basic goods and services” and “to negotiate with gov-
ernmental authorities.” App.T.192-2 at 2. The second 1s a diplomatic passport
of Venezuela, which expired March 22, 2020, identifying Mr. Saab and display-
ing his photograph. App.T.192-1. The passport bears the prominent statement,
“SPECIAL ENVOY FOR THE MINISTRY OF PEOPLE’'S POWER FOR
EXTERNAL AFFAIRS.” App.T.191-24 at 3. Read with the spring 2020 docu-
ments, these documents compel the conclusion that Mr. Saab was a diplomat
and travelled as such in spring 2020.

2. Gold Authorization Documents. The government stipulated to the au-

thenticity of two sets of documents reflecting the diplomatic agreement between

18
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Venezuela and Iran—negotiated by Mr. Saab—in which the two countries
traded Venezuelan gold for Iranian refined oil. The first, titled “Authorisation
for Exporting Gold in Bars,” was issued by the central bank of Venezuela, au-
thorizing PDVSA to export specifically numbered gold bars. App.T.191-3 at 1.
Its date (April 14, 2020) is the day Mr. Saab commenced his second mission to
Iran. The second set of documents shows that the central bank released gold bars
to PDVSA as “collateral” for the gold-for-gasoline exchange. App.T.191-5 at 1.
These documents confirm that the exchange was within the scope of Mr. Saab’s
diplomatic appointment as a sovereign-to-sovereign transaction, not a private
business deal.

3. U.S. Understanding Documents. The government’s own documents
show that U.S. officials knew of Mr. Saab’s diplomatic role and status. One
email revealed that, two days after the arrest, then-Secretary of State “Pompeo
wonders if we can argue that [Mr. Saab’s] Venezuelan dip[lomatic] passport 1s
illicit” on various theories. App.T.191-14. Another, sent the day before the ar-
rest, reflected that “Sec. Pompeo” knew “Alex Saab” was “brokering the
Iran/VZ deals.” App.T.191-13. Weeks before Mr. Saab was arrested, a May
2020 intelligence report stated that Mr. Saab negotiated “an agreement in which
Iran sends gasoline additives, parts and technicians for gold,” App.T.191-6 at
14, as did an email of May 8, 2020, App.T.191-7 at 6. A December 2020 email
from a State Department press officer to a Department of Justice (DOJ) com-
munications advisor addressed a reporter’s query—“Why is Alex Saab im-

portant?”’—with the response: “Saab is one of the two most important money
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guys in the Maduro government, and he’s the middle man with Iran.”
App.T.191-15 at 2. A March 4, 2021 email exchange among DOJ attorneys sug-
gested DOJ officials had believed Mr. Saab “was going to claim any immunity
when passing through Algeria.” App.T.191-17. And a September 2021 email
among State Department lawyers stated that Mr. Saab travelled on June 12,
2020 “on behalf of the Maduro regime.” App.T.191-18 at 1.

In addition, former Secretary of Defense Mark Esper’s book reveals his
understanding that Mr. Saab was “reportedly on a special mission to negotiate
a deal with Iran for Venezuela to receive more fuel, food, and medical supplies,”
as “Maduro’s long-standing point man.” App.T.192-8 at 327. Mike Pompeo’s
recent book, published after the evidentiary hearing, admits he knew Mr. Saab
“was on a mission to arrange a swap of Venezuelan gold for Iranian oil” and
that the government used its “global reach to interrupt” diplomacy “in real time
and convince a small island nation to hold a wanted man.” Mike Pompeo, Never
Give an Inch: Fighting for the America I Love 351 (2023).

4.  Diplomatic Protest Documents. The record contains 13 documents of
Iran and Venezuela protesting Mr. Saab’s arrest, and the government stipulated
that each 1s authentic. Four diplomatic notes of Iran protested Mr. Saab’s deten-
tion on the basis of diplomatic immunity. App.T.190-9; App.T.190-12;
App.T.190-14; App.T.190-21. Each identifies Mr. Saab as a “special envoy” of
Venezuela and three describe his humanitarian mission to procure fuel, medi-
cine, and food for Venezuela. The government stipulated that “the government

of Iran” made the assertions of these letters, including that Mr. Saab was a
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“Special Envoy.” App.T.192-13 at 1-2. Likewise, nine diplomatic notes of Ven-
ezuela protested Mr. Saab’s detention and asserted his immunity. App.T.193-
16; App.T.193-15; App.T.193-17; App.T.149-12; App.T.190-10; App.T.149-24;
App.T.190-18; App.T.190-19; App.T.190-20.

Additionally, among many statements of protest, a February 2022 United
Nations speech by Maduro referred to Mr. Saab as “[a]Jmbassador” and pro-
tested that “[h]is diplomatic immunity, his human rights and his own physical
integrity were cruelly and systematically violated.” App.T.198 (granting permis-
sion to conventionally file video exhibit DE.BT) at 8:35-9:20.° And a commu-
niqueé from the head of the Venezuelan delegation to an international conference
in Mexico City reiterated Venezuela’s opposition to the “illegal detention of the
Venezuelan diplomat, Alex Saab.” App.T.192-7 at 2.

C. The District Court Clearly Erred in Construing the Record

The district court’s finding that Mr. Saab “truly was no diplomat at all,”

M«

App.T.197 at 7, 1s “so contradicted by documentary evidence,” “so internally
inconsistent” and “so implausible” on its face “that a ‘reasonable factfinder
would not credit it.””” Cabriolet Porsche Audi, Inc. v. Am. Honda Motor Co., 773 F.2d
1193, 1206 (11th Cir. 1985) (quoting Anderson, 470 U.S. at 575); see also Reich v.
Dayis, 50 F.3d 962, 966 (11th Cir. 1995). Its finding that a document introduced

by the government, not Mr. Saab, is untrustworthy “does not affect the nature

® The cited language is from a video exhibit, Defense Exhibit BT (DE.BT), that
was filed conventionally in the district court as noted in the order at App.T.198.
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of the [other] documentary evidence, which itself is sufficient to meet his burden
of proof.” In re White House Decorating Co., Inc., 607 F.2d 907, 910 (10th Cir.
1979).

1.  The District Court Erred in Accepting an Unsubstantiated
Conspiracy Theory Over Probative Evidence

The district court’s central contention was “that the Maduro regime has,
in a post hoc manner, done its best to imprint upon Saab Moran a diplomatic
status that he did not factually possess on June 12, 2020.” App.T.197 at 6. But
it cited no evidence supporting this theory, and there is none. As shown, more
than 30 documents establish that Mr. Saab travelled as a diplomat on June 12,
2020, and the district court did not demonstrate how each could have been “fab-
ricated” by “the Maduro regime and its accomplices.” Id. It cited no evidence of
fabrication and ignored that many of the documents—which are consistent with
the Venezuelan documents—were not authored by the Maduro government but
by high-ranking officials of the United States and Iran.

Even the most deferential standards of review do not permit a finder of
fact to “disbelieve[] all of” a party’s “uncontradicted oral and documentary evi-
dence” in favor of a theory that it “has fabricated evidence,” based only on “mi-
nor irregularities” in the presentation. Perfetti v. First Nat. Bank of Chicago, 950
F.2d 449, 454 (7th Cir. 1991). A trial court clearly errs when its factual findings
are contradicted by undisputed documentary evidence. Furry v. United States, 712
F.3d 988, 992 (7th Cir. 2013); Reich, 50 F.3d at 965; Cabriolet, 773 F.2d at 1206.

That 1s the case here.
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The district court cited, at most, three “minor irregularities” in support of
its unsupportable theory. Perfetti, 950 F.2d at 454. None “support[s] the weight
of [its] elaborate theory.” Id.

First, the district court maintained that the Venezuelan government re-
published the website version of the Gaceta after Mr. Saab’s arrest to include an
announcement of his appointment as special envoy. App.T.197 at 5. But Mr.
Saab did not introduce or rely on in it the district court. Instead, the government
introduced it only to impeach it. That is a textbook logical fallacy. See Bo Ben-
nett, Logically Fallacious: The Ultimate Collection of Over 300 Logical Fallacies 332
(Academic Ed. 2012) (strawman fallacy entails “[s]ubstituting a person’s actual
position or argument with a distorted, exaggerated, or misrepresented version of
the position of the argument”). Moreover, the government witness who testified
on this matter conceded he did not know in what way the Gaceta was updated,
App.T.184 at 39:6-22, and a former Venezuelan supreme court justice, recetved
as an expert in Venezuelan law, testified without contradiction that publication
in the Gaceta is not necessary to appoint a special envoy under Venezuelan law
and that the timing of any such publication may vary for many lawful reasons.
Id. at 56:1-25.

Even if Mr. Saab had relied on the Gaceta, and even if its republication
undermined his reliance, the court’s underlying logic, known as falsus in uno,
falsus in omnibus (false in one thing, false in everything), “has been nearly univer-
sally rejected.” Falsus in Uno Doctrine, Black’s Law Dictionary (11th ed. 2019).

It 1s “harsh” and has “little or no place in modern jurisprudence.” Virginian Ry.
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Co. v. Armentrout, 166 F.2d 400, 405 (4th Cir. 1948); see also Lin v. Gonzales, 445
F.3d 127, 133 (2d Cir. 2006) (Sotomayor, J.). On finding the Gaceta untrustwor-
thy, the district court’s recourse was to exclude it, not to ignore 30 unrelated
documents. See White House Decorating, 607 F.2d at 910 (“The fact the bank-
ruptcy judge considered May to be a liar does not make his unbelieved assertions
affirmative proof of the opposite proposition.”).

Second, the district court criticized the Maduro government’s appoint-
ment of Mr. Saab as ambassador to the African Union after his arrest as an effort
“to devise ways of avoiding his extradition...by exploiting the law of diplomatic
immunities.” App.T.197 at 3. But that was not even arguably a fabrication; the
appointment was effective. In Abdulaziz, this Court concluded that Saudi Ara-
bia’s conferral of diplomatic status after a lawsuit was filed successfully immun-
1zed the person so appointed, notwithstanding the transparent purpose to obtain
immunity post hoc. 741 F.2d at 1331. That holding reflects the consensus view.
See Anna Raphael, Retroactive Diplomatic Immunity, 69 Duke L.J. 1425, 1425
(2020) (considering whether “an individual [may] become a diplomat so that his
or her past actions are immunized from prosecution” and finding: “the answer
appears to be yes”). Venezuela’s attempt to do what Circuit precedent permits
1s not exploitative, much less fraudulent. To be sure, an appointment to the Af-
rican Union is not legally sufficient to obtain dismissal here, and Mr. Saab does
not rely on it. But that only confirms its irrelevance.

Third, the district court found it significant that “Saab Moran did not

travel with a diplomatic passport,” App.T.197 at 4, but diplomatic passports are
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not a predicate to immunity, ¢f. United States v. Noriega, 746 F.Supp. 1506, 1524
(S.D. Fla. 1990), affd, 117 F.3d 1206 (11th Cir. 1997). The district court recog-
nized that Mr. Saab had an expired passport that “bore a ‘special envoy’ mark-
ing,” but found this problematic because (in its view) “it seems possible that Saab
Moran could have been issued a diplomatic passport in March 23, 2020.”
App.T.197 at 4. In fact, the record shows he was issued a passport in March
2020, see App.T.190-18 at 1, but, as the district court found, “the passport office
in Caracas was...closed due to the COVID pandemic,” App.T.197 at 4; see
App.T.183 at 81:17-19, 126:15-21, and Mr. Saab did not pick up the new pass-
port (which was unnecessary for his diplomatic travels, App.T.184 at 57:16—
23).7 The district court theorized that delivery of a passport could have been
achieved because “the Maduro regime hand-delivered to him a series of letters
on the day before his trip,” App.T.197 at 4, but that had nothing to do with the
passport office. And, even if Mr. Saab’s expired passport was insufficient to es-
tablish immunity by itself, it bolstered the other record items establishing Mr.

Saab’s diplomatic status.®

7 The district court seemed to believe the March 2020 passport was ineffective
because it read it to have a “date of issue 23 March 2020 and date of expiration 22
March 2020.” App.T.197 at 4. But the district court misread the evidence, which
shows a 22 March 2022 expiration date. App.T.190-18 at 1.

8 The district court found it significant that Mr. Saab allegedly, in 2018 and 2019,
met with United States law enforcement agents and did not then disclose his
diplomatic appointment. App.T.197 at 6. But Mr. Saab was not asked whether
he was a diplomat, he was not accredited to the United States, and he would not
have had a plausible claim to immunity when not on diplomatic travel.
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2. The District Court Erred in Construing the Remainder of
the Record

The district court’s analysis went further off the rails from there. Its task
was to review “the record...in its entirety,” Anderson, 470 U.S. at 574, but it dis-
cussed only a few documents, chipped away at them in isolation, and drew in-
coherent conclusions.

a. Spring 2020 Documents. As shown (§ I.A, supra), the documents re-
lated to Mr. Saab’s 2020 missions were sufficient to establish that he travelled as
a special envoy. The district court said nothing of them except in ways that un-
dermined its holding.

It acknowledged Mr. Saab’s March and April 2020 visits to Iran,
App.T.197 at 2, but did not address Iran’s stipulated characterizations of those
missions as diplomatic or the April 2022 letter sending Mr. Saab 1n his capacity
as a special envoy, App.T.192-3. As a result, the district court failed to see that
the March and April visits were diplomatic in character and did not explain how
the June mission—a logical progression from the first two—could have become
an unrelated business trip.

As to the documents Mr. Saab carried in June, the court found that “Saab
Moran traveled carrying a letter from Maduro to Iran’s leader pleading him to
intervene and ‘guarantee a new urgent shipment of five million barrels of gaso-
line for this current month.’”” App.T.197 at 3 (quoting DE.AM). That supports
Mr. Saab’s assertion that he acted as a diplomat. The district court’s suggestion

that he was a mere courier ignores the June 2020 documents calling him an
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envoy, and it blinks reality: diplomats, not couriers, carry correspondence from
one head of state to another. The letter requested that Iran negotiate with “the
bearer of this letter.” App.T.191-12 at 2.°

The district court then acknowledged the “letters between the Maduro re-
gime and Iranian government officials dated to reflect the days leading to his
June 2020 trip that refer to him as an ‘envoy’” and that the government stipu-
lated “that those documents represented ‘true and correct copies of foreign pub-
lic documents.”” App.T.197 at 5-6. These documents resolve the dispute of fact
against the government because they could not have been fabricated post foc, but
the district court ignored their contents because “the Government did not stipu-
late to the veracity of the documents’ contents and seemed to question the accu-
racy of their dates in its opposition brief.” Id. That sentence—its only analysis of
these documents—was triply erroneous.

First, the court did not explain how the government could properly chal-
lenge the contents of documents it stipulated are authentic. The documents in
question here, respectively, certified Mr. Saab “as Special Envoy of the Govern-
ment of the Bolivarian Republic of Venezuela,” App.T.193-13 at 1, and accepted
him as “the Government envoy” of that nation, App.T.190-4 at 1. These were
“legally operative document([s]” that accomplished the offer and acceptance they

show on their face. See Arasimowicz v. Bestfoods, Inc., 81 F.Supp.2d 526, 530

? Diplomatic couriers are entitled to a right of free passage in transit. See Con-
vention art. 41.3, 23 U.S.T. 3247.
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(S.D.N.Y. 2000); United States v. Iribe, 564 F.3d 1155, 1159-60 (9th Cir. 2009).
Their authenticity ends the analysis because “[t]he designation of an ambassador
by a foreign government is a political judgment of that government and our
courts are concluded thereby and may not intrude into the area.” United States v.
Arizti, 229 F.Supp. 53, 55 (S.D.N.Y. 1964); see Abdulaziz, 741 F.2d at 1331.

Second, even if the government were entitled to contest the contents of
authentic documents of this nature, it could not prevail by its own say-so. It had
to present “evidence tending to contradict the purport of these documents,”
White House Decorating, 607 F.2d at 910, but presented none.

Third, the government did not in fact question these documents after it
stipulated to their authenticity. Before it so stipulated it dropped a cursory sen-
tence in a brief noting the documents “only came to light following SAAB MO-
RAN’s eventual strategic litigation decision to claim diplomatic status” as “mere
evidence of the echo chamber created by SAAB MORAN himself, not reliable
evidence as to the true nature of his actual diplomatic status.” App.T.153 at 35.
But that effectively asserts forgery, a position the government subsequently
abandoned by stipulating to the documents’ authenticity.

b.  Additional Appointment Documents. The court then picked out the
2018 document appointing Mr. Saab “as Special Envoy of”’ Venezuela,
App.T.192-2 at 2, and dismissed it because “nowhere does the purported cre-
dential mention Iran,” App.T.197 at 3. But the appointment “authorized [him]
to negotiate with governmental authorities,” App.T.192-2 at 2, which includes

Iran. And numerous documents mention Iran, including those directing Mr.
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Saab to travel there, see, e.g., App.T.192-3 at 1, and those of Iran stating that it
recognized him as a diplomat, see, e.g., App.T.190-12 at 1-2, which the govern-
ment stipulated occurred, App.T.192-13, 493—4. The district court was not enti-
tled to read the 2018 authorization in isolation.

The district court then observed that the 2018 appointment “explicitly says
that he may not ‘make any arrangements in relation to the public sector
budget,”” which the district court deemed “not consistent with Saab Moran’s
functions in Iran” in negotiating and oil-for-gold exchange. App.T.197 at 3
(quoting App.T. 192-2 at 2). But the court was speculating. No evidence ad-
dressed the meaning of this phrase. And the court did not compare the document
with the multiple documents of the central bank of Venezuela authorizing “EX-
PORTING GOLD IN BARS,” and the like. App.T.191-3 at 1. It also ignored
Mr. Saab’s two prior missions to Iran, which the government stipulated oc-
curred, App.T.192-13, 992—4. From the totality of evidence, the court should
have seen that the directive it relied on either did not prohibit the exchange Mr.
Saab negotiated or else later directives overrode it. Moreover, if Mr. Saab ex-
ceeded his instructions, this could not defeat immunity that Venezuela continues
to assert.

C. Gold Authorization Documents. Next, when the district court ad-
dressed the gold authorization documents, it took them in isolation from the
documents calling him an “envoy” and nonsensically concluded Mr. Saab trav-
elled as “a businessman.” App.T.197 at 3, 6. But all relevant documents called

him a special envoy, no document called him a businessman, no evidence
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suggests he personally profited from the missions as a businessman would, and
the gold-authorization documents from Venezuela’s central bank prove the sov-
ereign-to-sovereign character of the exchange. From this, the district court had
no reasonable way to avoid concluding that Mr. Saab negotiated the exchange
as a diplomat.

By contrast, the district court’s dubious theory is difficult even to follow.
The court seemed to believe only professional foreign service officers can be dip-
lomatic agents, App.T.197 at 3, but nothing in the Vienna Convention predi-
cates immunity on diplomatic training or experience. If that is what the court
meant, it erred as a matter of law. See Ryan M. Scoville, Unqualified Ambassadors,
69 Duke L.J. 71, 80-81 (2019) (finding it common in current and past United
States practice that ambassadors have no diplomatic experience or training).

d. Government Understanding Documents. The district court did not ad-
dress the many documents showing that government officials knew of Mr.
Saab’s diplomatic status, including around June 12, 2020. Yet it is difficult to
imagine more probative evidence of the diplomatic status the government denies
than real-time documents showing its officials knew of that very status.

e. Diplomatic Protest Letters. The district court addressed letters protest-
ing Mr. Saab’s imprisonment on a selective basis, noting that some referred to
Mr. Saab as an “agent” or “representative” of the Venezuelan government, ra-
ther than a diplomat or envoy, and asserted sovereign immunity, not diplomatic
immunity. App.T.197 at 6. But all diplomats are agents and representatives, SOv-

ereign immunity is a blood relative of diplomatic immunity, and most
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diplomatic notes—including Iran’s—refer to Mr. Saab as a “special envoy” or
“envoy.” See supra § 1.B. At most, the district court identified instances of impre-
cision immediately following Mr. Saab’s arrest, when Venezuelan officials hur-
ried to issue diplomatic protests.

f. No Evidence Supporting the Decision. The district court’s opinion is
more revealing in what it does not say than in what it does say. Nowhere does
the opinion cite or reference any document suggesting Mr. Saab was not a dip-
lomat. Nor does it cite a witness with personal knowledge of the situation who
attested that Mr. Saab was, for example, nothing but “a lay businessman,” not
a diplomat, and it cited no evidence of the personal profit to Mr. Saab that would
have been inherent in an ordinary business transaction. See App.T.197 at 6. That
left the district court with more than 30 documents to shoot down and not even
one document cutting the other way. The district court’s task was to review “the
record...in its entirety,” Anderson, 470 U.S. at 574, and it clearly erred in failing
to do so.

II. Mr. Saab Is Immune Under the Vienna Convention and the DRA

Because Mr. Saab was appointed and received as a special envoy and was
on a diplomatic mission when arrested, he is entitled to immunity under the
Vienna Convention and the DRA. The district court’s legal bases for denying
immunity were erroneous and should be rejected.

A. Mr. Saab Is Immune Under the Vienna Convention

The Vienna Convention affords “a diplomatic agent” immunity from

“any form of arrest or detention.” Convention art. 29, 23 U.S.T. 3240. It also
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affords transit-based inviolability to a “diplomatic agent” who “passes through
or is in the territory of a third State” while “proceeding to take up or return to
his post, or when returning to his own country.” Id. art. 40.1, 23 U.S.T. 3246.
Because diplomats on missions typically must travel through or over third-
party states, the right of free passage is among the oldest and most important
diplomatic protections. As Judge Learned Hand explained, “there are better rea-
sons for favoring the immunity of a diplomat iz transitu” than one “in situ” be-
cause it “will ordinarily more interfere with the discharge of his duties to be
obliged to attend the trial of an action pending in a third state, than that of one
pending in the state of his post.” Bergman v. De Sieyes, 170 F.2d 360, 363 (2d Cir.
1948). That is true here, as Mr. Saab’s diplomatic and humanitarian mission has
been interrupted for more than two years, despite the mutual consent to that
mission by Venezuela and Iran. He qualifies for protection under Article 40.1.
First, Mr. Saab was and 1s a “diplomatic agent” under the Convention.
He was appointed as envoy of Venezuela, assigned a mission to Iran, and ac-
cepted by Iran in this capacity. The Convention defines “diplomatic agent” to
include “the head of the mission,” and establishes that “envoys...accredited to
Heads of State” are “[h]eads of mission.” Convention arts. 1(a) and 14.1(b), 23
U.S.T. 3230, 3235. Mr. Saab is therefore a diplomatic agent. That conclusion is
compelled by Circuit precedent, which holds that a “special envoy” is “afforded
full protection pursuant to the Diplomatic Relations Act,” by virtue of “the lan-

guage of the Vienna Convention.” Abdulaziz, 741 F.2d at 1331.
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Second, Mr. Saab has both passed through and been present in “the terri-
tory of a third State.” Convention art. 40.1, 23 U.S.T. 3246. Mr. Saab was pass-
ing through Cape Verde when arrested and is in the United States today. By
consequence, the United States and Cape Verde each qualify as “a third State”
with obligations under Article 40.1. Id.

Any argument that Mr. Saab was not “pass[ing] through” U.S. territory
contravenes the plain text of Article 40.1—which equally applies where the dip-
lomat “is in” a third state—and again by Article 40.4, which applies inviolability
to a diplomatic agent “whose presence in the territory of the third State is due to
force majeure,” id. art. 40.1, 23 U.S.T. 324647, which means “[i]rresistible
force,” Webster’s Second New International Dictionary, Unabridged 986 (1957)
(Webster’s Second), and “covers human as well as natural causes,” International
Law Commission Secretariat General, “Force majeure” and “fortuitous event” as
circumstances precluding wrongfulness, 2 Y.I.L.C., part 1, at 68 (1978).!° Different
from the concept of emergency or necessity, “[florce majeure...is an external
and irresistible force which operates independently of the will of the agent.” Id.

at 73.1

10 https:/ /legal.un.org/ilc/publications/yearbooks/eng-
lish/ilc_1978_v2_pl.pdf.

1 This is how the term was used in mid-twentieth century diplomacy. See, e.g.,
Mem. from Department of State to Embassy of China, May 6, 1942, reprinted in
Foreign Relations of the United States: Diplomatic Papers 1942 China (1956) (noting
that “it is doubtful whether it is desirable to stress too strongly that the Thai
Government yielded to force majeure in signing a treaty of alliance with Japan.”).
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Third, Mr. Saab was “proceeding to take up...his post” in Iran in June
2020 and qualifies as being in transit. Convention art. 40.1, 23 U.S.T. 3246. As
the evidence cited above shows, he was not in Cape Verde “for purely personal
reasons.” Jonathan Brown, Diplomatic Immunity: State Practice under the Vienna
Convention on Diplomatic Relations, 37 Int’l & Comp. L. Q. 53, 62 (1988).

Fourth, this case satisfies the requirement that the third-party state
“granted [the diplomat] a passport visa if such visa was necessary.” Convention
art. 40.1, 23 U.S.T. 3246. The government has not asserted that a passport visa
was necessary, one is not generally necessary for “a technical stopover for refu-
eling,” App.T.193-1 at 29, and regardless, Cape Verde issued Mr. Saab a pass-
port visa, see App.T.192-14 at 13; App.T.192-13, 96 & n.1 (stipulation). The
United States waived any visa requirement applicable in the United States by
forcing Mr. Saab onto U.S. territory against his will.

Fifth, Mr. Saab’s in transitu immunity forecloses the arrest, detention, and
prosecution imposed in this case. Article 40.1 demands that the United States
“accord him inviolability and such other immunities as may be required to en-
sure his transit or return.” Convention art. 40.1, 23 U.S.T. 3246. Inviolability
“shields diplomats from ‘measures that would amount to direct coercion,’” such
as arrest or detention, as well as “from criminal jurisdiction.” Mark A. Sum-
mers, Diplomatic Immunity Ratione Personae: Did the International Court of Justice
Create A New Customary Law Rule in Congo v. Belgium?, 16 Mich. St. J. Int’l L.
459, 463 (2007) (citation omitted). Because the United States secured Mr. Saab’s
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arrest in Cape Verde, because it now detains him in Miami, and because it has

asserted criminal jurisdiction over him, it stands in violation of Article 40.1.

B. The District Court’s Bases for Rejecting Immunity Under the
Convention Lack Merit

The district court ruled that Mr. Saab “is not a ‘diplomatic agent’ in the
sense of the” Convention, which it construed to protect only a “member or head
of a permanent mission during the trip in question.” App.T.197 at 10. That hold-
Ing is incorrect.

1.  This Court’s Precedent Rejects the District Court’s Theory

The district court’s ruling defied this Court’s holding in Abdulaziz that a
“special envoy” 1s “afforded full protection pursuant to the Diplomatic Relations
Act,” by virtue of “the language of the Vienna Convention.” 741 F.2d at 1331.
At 1ssue in Abdulaziz was the designation by Saudi Arabia of its Prince, Turki
bin Abdulaziz, as a “special envoy” after counterclaims were filed against him
in litigation he commenced in Miami. Id. at 1329-30. The counter-claimants
“argue[d] that plaintiff’s classification as ‘special envoy’ is not protected by the
Diplomatic Relations Act,” and this Court rejected that argument, holding: “[a]s
special envoy Turki was afforded full protection pursuant to the Diplomatic Re-
lations Act.” Id. at 1331. That holding followed from “[t]he broadness in the
language of the Vienna Convention,” which affords each nation broad leeway
to “rank([] its envoys.” Id. The Court also looked to the Convention’s recognition
in Article 14 that “envoys” can be “Heads of Missions,” id., who in turn are

“diplomatic agents,” Convention art. 1(e), 23 U.S.T. 3231.
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The district court danced around that holding. It claimed Abdulaziz did not
“explicitly hold that Prince Abdulaziz was the head of mission under the
VCDR,” App.T.197 at 11, but the Court’s explicit holding was even more direct:
“‘[a]s special envoy Turki was afforded full protection pursuant to the Diplo-
matic Relations Act.”” Id. (quoting Abdulaziz, 741 F.2d at 1331). The Court drew
that holding from the definition of “Heads of Mission” under “Article 14 of the
Vienna Convention.” Abdulaziz, 741 F.2d at 1331.

The district court also proposed that it was “unclear whether Prince Ab-
dulaziz was a special envoy attached to the permanent mission of Saudi Arabia.”
App.T.197 at 11. But the indifference Abdulaziz displayed toward that question,
which was the central contention of the counter-claimants, proved that is not
relevant. And there was no unclarity. The term “special envoy” 1s universally
employed to reference temporary missions, see infra § I11.B.2; the head of Saudi
Arabia’s permanent mission to the United States was then Ambassador Faisal
al-Hegelan, not Prince Turki'?; and the Court understood that Prince Turki re-
sided at a Miami apartment, not at Saudi Arabia’s Washington embassy, 741
F.2d at 1330.

Next, the district court drew a distinction without a difference, concluding
that “Abdulaziz 1s more readily understood to be a decision concerning the proper

interpretation of the DRA, not the VCDR.” App.T.197 at 11. But the DRA “is

12 See The Embassy of the Kingdom of Saudi Arabia, Previous Ambassadors,
https://saudiembassy.net/previous-ambassadors.
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essentially a codification of the Vienna Convention on Diplomatic Relations.”
Aidi v. Yaron, 672 F.Supp. 516, 517 (D.D.C. 1987). And, because it commands
that “[a]ny action or proceeding” within its ambit “shall be dismissed,” 22
U.S.C. § 254d, this prosecution fails under the DRA standing alone.

The district court then dismissed Abdulaziz because it “did not involve a
claim to transit-based immunity such as the one Saab Moran asserts.”
App.T.197 at 12. But transit-based immunity under Article 40.1 depends on the
term “diplomatic agent,” which links to the term “heads of mission” in Article
14. See Convention arts. 1(a), 14.1(b), and 40.1, 23 U.S.T. 3230, 3235, and 3246.
Abdulaziz interpreted that cross-cutting phrase to include special envoys, which
in turn applies all immunities available to diplomatic agents to special envoys.

Finally, the district court distinguished Abdulaziz because it afforded im-
munity “once the State Department certified his diplomatic status,” which has
not occurred here. App.T.197 at 13. That was illogical. Like all diplomatic-im-
munity decisions, Abdulaziz demanded acceptance by the receiving state, A%, 743
F. App’x at 358, which happened to be the United States. But State Department
certification is irrelevant to diplomatic status where the United States 1s neither
the sending nor receiving state. See United States ex rel. Casanova v. Fitzpatrick, 214
F.Supp. 425, 433 (S.D.N.Y. 1963); see § I1.A.2, infra. Otherwise, the United
States’ approval would be necessary for immunity to attach to any diplomatic
mission in the world, permanent or temporary. Here, Mr. Saab’s diplomatic sta-
tus was accepted by competent Iranian authorities, which is the legal analogue

of State Department recognition in Abdulaziz.
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2. This Court’s Precedent Correctly Reads the Convention

The district court erroneously viewed itself as free to read the Convention
unconstrained by Abdulaziz. See App.T.197 at 8-10. But “courts of this circuit
are bound by the precedent of this circuit,” In re Hubbard, 803 F.3d 1298, 1309
(11th Cir. 2015), and “a panel cannot overrule a prior one’s holding even though
convinced it is wrong,” United States v. Steele, 147 F.3d 1316, 1318 (11th Cir.
1998) (en banc). Because Abdulaziz applied the DRA and the Convention to spe-
cial envoys, there is no room here to debate whether the DRA and Convention
apply to special envoys.

In any case, the district court’s analysis fails because Abdulaziz was rightly
decided. Abdulaziz found in the Convention a “broadness in language” it re-
garded as “necessary, since it is the foreign country that actually ranks its en-
voys.” 741 F.2d at 1331. The Convention’s text bears this out. “Interpretation”
of a treaty “must, of course, begin with the language of the Treaty itself,” Sumi-
tomo Shoji American, Inc. v. Avagliano, 457 U.S. 176, 180 (1982), as well as “the
context in which the written words are used,” Volkswagenwerk Aktiengesellschaft
v. Schlunk, 486 U.S. 694, 699 (1988) (citation omitted). That is, “general rules of
construction apply.” Societe Nationale Industrielle Aerospatiale v. U.S. Dist. Ct. for S.
Dist. of Iowa, 482 U.S. 522, 533 (1987) (citation omitted). The Convention does
not differentiate among diplomats and missions on a temporal basis, it codifies
customary international law that draws no such distinctions, and its meaning is

precisely what Abdulaziz discerned. The Convention grants immunity to Heads
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of Mission, including “envoys,” and the original public meaning of that term
embraces all envoys, including special envoys.

a.  Envoy. Beginning with the term “envoys,” Convention art. 14.1(b),
23 U.S.T. 3235, the Convention applies immunity to “[a] diplomat dispatched
on a special mission.” Funk & Wegnalls, New Comprehensive International
Dictionary of the English Language 425 (Encyclopedic Ed. 1978); see also Envoy,
Black’s Law Dictionary (5th ed. 1979) (including a diplomat sent “to execute a
special mission”). In legal parlance, “[e]nvoys are either ordinary or extraordi-
nary.” Envoy, Black’s Law Dictionary (4th ed. 1951); see also Webster’s Second
856. An “extraordinary” diplomat is one who “travel[s] to a foreign court on
behalf of a sovereign to complete a discrete task,” i.e., not a permanent or “ordi-
nary” diplomat. See Ryan M. Scoville, Ad Hoc Diplomats, 68 Duke L.J. 907, 943
(2019) (Scoville) (surveying eighteenth and nineteenth century scholarship uti-
lizing these terms).

The Convention’s text does not distinguish ordinary from extraordinary
envoys, and there is no “such thing as a ‘canon of donut holes’” that would
support such a distinction. Bostock v. Clayton Cnty., 140 S. Ct. 1731, 1747 (2020).
Nor would that make functional or historical sense. For centuries, international
law has recognized “no essential difference between” ordinary and extraordi-
nary ambassadors. Id. (quoting Abraham De Wicquefort, The Embassador and
His Functions 4 (1716)). The consensus view “betrayed little concern for the pre-
cise purpose or duration of the mission at hand,” because temporary and perma-

nent diplomatic agents were “[flunctionally indistinguishable from one
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another.” Id. In fact, any difference cut in favor of extraordinary envoys, who
“by custom” were “held in greater consideration.” Envoy, Black’s Law Diction-
ary (4th ed. 1951). The term “envoys” in Article 14 brings that “old soil with it,”
Taggart v. Lorenzen, 139 S. Ct. 1795, 1801 (2019) (citation omitted), and includes
all envoys.

b.  Prohibition on Differentiation. Article 14 embraces the full meaning of
envoy, not a partial meaning. It uses that term in establishing the “classes” of
“Ih]eads of mission” and provides that “there shall be no differentiation between
heads of mission by reason of their class,” except “as concerns precedence and
etiquette.” Convention art. 14.1, 23 U.S.T. 3235. The district court erred in
drawing distinctions among diplomats that this text forbids.

Context again confirms text. Article 14 was a “restatement” of diplomatic
classes established in a prior international treaty, the 1815 Regulation on the
Precedence of Diplomatic Agents of the Congress of Vienna, Eileen Denza, Dip-
lomatic Law: Commentary on the Vienna Convention on Diplomatic Relations 91 (4th
ed. 2016) (Denza), which “remains the basis for the organisation of modern di-
plomacy,” Randall Lesaffer, Vienna and the codification of diplomatic law, Oxford
Public International Law (2023)."* The 1815 Regulation spoke to the “very sen-
sitive issue” of “the relative rank and precedence among diplomats,” which had
spurred international disputes for some time. Id. It established “three classes,”

placed “Envoys” in the second, and established equality “in each class according

13 https://opil.ouplaw.com/page/514.
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to the date on which their arrival was officially notified.” See 1815 Regulation
art. 1. It expressly indicated that the classes it established included special-mis-
sion diplomats, providing:

Diplomatic officials on extraordinary missions shall not
ipso facto be entitled to any superiority of rank.

Id. art. III. It would not have been necessary to spell that point out unless the
1815 Regulation’s classifications included both ordinary and extraordinary dip-
lomats.

“The categories of diplomats” of the 1815 Regulation “were largely incor-
porated into the Vienna Convention on Diplomatic Relations.” Robert John
Araujo, The International Personality and Sovereignty of the Holy See, 50 Cath. U. L.
Rev. 291, 344 (2001). Like the 1815 Regulation, Article 14 identifies three clas-
ses and places “envoys” in the second. Convention art. 14.1(b), 23 U.S.T. 3235.
The only development is that Article 14 amplifies the principle of equality, bar-
ring a “differentiation between heads of mission by reason of their class,” id. art.
14.2, apparently because the distinctions were “losing [their| practical signifi-
cance.” International Law Commission Secretariat General 1956, supra, at

133.1% But Article 14 did not introduce a distinction between extraordinary and

14 Reprinted at International Law Commission Secretariat General, Codification
of the International Law Relating to Diplomatic Intercourse and Immunities, 2 Y .1.L.C.
133 (1956), https://legal.un.org/ilc/documentation/english/a_cn4_98.pdf.

15 Even then, the Convention follows the 1815 Regulation in establishing “prec-
edence in the[] respective classes in the order of the date and time of taking
up...functions.” Vienna Convention art. 16.1, 23 U.S.T. 3236.
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ordinary envoys not present in the very terms employed by its forerunner.
(Given the prohibition on all differential treatment, there was no need to carry
forward the 1815 Regulation’s more narrow prohibition on favoring extraordi-
nary diplomats.)

C. Mission. Likewise, the word “mission” cannot be read to exclude
some missions on account of duration. The district court accurately observed
that the Convention “does not explicitly define what it qualifies as a ‘mission,’”
but erroneously deemed that omission a license to artificially limit the term to
“permanent diplomatic missions,” App.T.197 at 9, through a donut-hole canon, but
see Bostock, 140 S. Ct. at 1747. Yet “the Supreme Court has consistently in-
structed that” legal texts “written in broad, sweeping language should be given
broad, sweeping application.” Consumer Elecs. Ass’n v. FCC, 347 F.3d 291, 298
(D.C. Cir. 2003). The term “mission,” as the Convention uses it, refers to “[a]
body of persons appointed to go...to a foreign country to carry on negotiations”
and contains no durational element. Webster’s Second 1571. The Convention
recognizes this plain meaning, using the phrases “diplomatic missions” and
“permanent diplomatic missions” in different articles, which the district court
rendered redundant, and referencing members of a mission “not...permanently
resident of the receiving State,” which the district court rendered incoherent.
Vienna Convention art. 2 and 33.2(a), 23 U.S.T. 3231, 3241; see also id. arts.
37.3,37.4, 38, and 39.4, 23 U.S.T. 3244-46.

Further, the Convention’s explicit purpose is “to ensure the efficient per-

formance of functions of diplomatic missions,” id., preamble, 23 U.S.T. 3230,
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and 1t provides a non-exhaustive list of functions of diplomatic missions (not
limited to “permanent” missions) that contains no explicit or implicit temporal
element, see id. art. 3, 23 U.S.T. 3231-32. Defined functions include “represent-

M«

ing the sending State in the receiving State,” “protecting in the receiving State

M«

the interests of the sending State and of its nationals,” “negotiating with the

M«

Government of the receiving State,” “ascertaining by all lawful means condi-
tions and developments in the receiving State, and reporting thereon to the Gov-
ernment of the sending State,” and “promoting friendly relations between the
sending State and the receiving State.” Id. Nothing in that list, which is the clos-
est the Convention comes to defining “mission,” suggests a temporal element.

Historical usage of these words again confirms that they mean what they
say. Immunity arose and has always applied in the context of temporary mis-
sions. “Diplomatic immunity’s roots are ancient, predating the time of Christ,”
and it is evidenced in sources as diverse as Greek and Roman literature, the Old
Testament, and the Code of Hammurabi. Michael B. McDonough, Privileged
Outlaws: Diplomats, Crime and Immunity, 20 Suffolk Transnat’l L. Rev. 475, 477
(1997). But until the 1550s, there was no such thing as a permanent mission,
most nations even then “were slow” to establish them, and those that did still
employed “special envoys after the normalization of permanent embassies.” See
Scoville 937.

“['T]he sending of special missions was never discontinued,” and “[d]uring

the eighteenth and nineteenth centuries such missions were frequently dis-

patched.” International Law Commission Secretariat General, Special Mission,
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11 Y.IL.C. 151 (Mar. 11, 1963).' The United States “relies upon ad hoc diplo-
mats frequently and to address a multitude of issues,” perhaps more than any
other nation, Scoville 913, and it sends them on some of the most dangerous
diplomatic missions, see United States v. Abu Khatallah, 151 F.Supp.3d 116, 121
(D.D.C. 2015) (recounting the tragic mission of “U.S. Special Envoy J. Christo-
pher Stephens” to Libya). Presidents have always used special-mission diplo-
mats. See Henry Merritt Wriston, Executive Agents in American Foreign Relations
313-837(1929). These special envoys “were then provided with all the privileges
and immunities which tradition has established for diplomats.” Maurice Waters,
The Ad Hoc Diplomat: A Legal and Historical Analysis, 6 Wayne L. Rev. 380, 391
(1960). Immunity was created for, and has always been applied to, missions that
did not meet the district court’s permanency test. Cf Theodor Meron, Shake-
speare’s Henry the Fifth and the Law of War, 86 Am. J. Int’l L. 1, 40 (1992) (describ-
ing how “[a]mbassadors” in Henry V “play significant roles...as special envoys”
or “heads of special missions”). This immunity exists even in fantasy lands. See
J.R.R. Tolkien, The Return of the King 165 (rev. ed. 1965) (special-mission diplo-
mat declaring: “I am a herald and ambassador, and may not be assailed!”).
Immunity continued to apply to temporary missions in instances where it
became codified. English courts read England’s Diplomatic Privileges Act of
1708, which applied immunity to “the person of any ambassador, or other pub-

lick minister,” 7 Anne c. 12, § I1I, to cover not only diplomats “who constantly

16 https://legal.un.org/ilc/publications/yearbooks/english/ilc_1963_v2.pdf.
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reside” at a foreign embassy, but also “ministers sent upon extraordinary occa-
sions,” including one who “transact[s] any one particular thing in that capacity,
as every ambassador extraordinary 1s,” Barbuit’s Case, [1737] 25 Eng. Rep. 777,
778 (Ch.). English courts understood this doctrine to be “the law of nations” of
which “the act of parliament was declaratory.” Id.; see also Triquet and Others v.
Bath, [1764] 3 Burr. 1478, 1480 (K.B.). As noted, the 1815 Vienna Regulation
followed suit. So did a 1928 convention of American states, which afforded “the
same prerogatives and immunities” to “[e]xtraordinary” and “ordinary” diplo-
mats. See Havana Convention on Diplomatic Officers art. 9 (1928) (Add-184).

Preeminent model codes prepared between 1815 and 1961 concurred. One
influential model defined “mission” to cover “a person or group of persons pub-
licly sent by one State to another State to perform diplomatic functions,” and
commented that this text was on its own “broad enough to include special mis-
sions.” Harvard Research Draft Convention on Diplomatic Privileges and Immunities,
42 (1932); see also Fiore’s Draft Code § 435 (1890) (Add-162) (acknowledging
the term “Diplomatic Agents” includes “persons entrusted with special mis-
sions”); Pess6a’s Draft Code arts. 112, 113 (1911) (Add-173) (restating 1815
Regulation’s diplomatic classes, which embrace missions “of a temporary or
permanent character”); Project of American Institute of International Law § I
arts. 2 and 4 (1925) (Add-177) (similar).

Read to include that “old soil,” Taggart, 139 S. Ct. at 1801, the Vienna
Convention cannot exclude temporary missions from the broad phrase “mis-

sion.”
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d.  Historical Context and Purpose. The Convention did not mark the sea
change in diplomatic law the district court read into it. Its preamble expressly

M

states its purpose is to codify “the status of diplomatic agents” “recognized”
“from ancient times,” Convention, preamble, 23 U.S.T. 3230 (emphasis added),
not only the status of some diplomats in modern times. What’s more, it “was
adopted largely to codify customary international law concerning diplomats.”
Sarah H. Cleveland et al., Defining and Punishing Offenses Under Treaties, 124 Yale
L.J. 2202, 2255 (2015); see also United States v. Enger, 472 F.Supp. 490, 505
(D.N.J. 1978) (“[T]he law of diplomatic immunity has been codified by the Vi-
enna Convention, the principal effect of which is to codify the customary law of
diplomatic relations.”). Even before the United States ratified it, U.S. courts re-
garded it as authoritative “as to what ‘principles’ on the subject were at the time
‘generally accepted’ as part of international law.” Republic of Argentina v. City of
New York, 250 N.E.2d 698, 701 (N.Y. 1969) (citation omitted).

Because customary international law displayed “little concern” for the
“purpose or duration of the mission at hand,” Scoville 946, there is no basis to
inject such a concern into the Convention, at least without a clear foundation in
the text. A treaty that codifies customary law (as compared to one that creates
new obligations) functions to “solve[] some of the practical problems with cus-
tomary law by clearly delineating the steps that mark the creation of a legal ob-
ligation.” Timothy Meyer, Codifying Custom, 160 U. Pa. L. Rev. 995, 1003-04

(2012). Yet the district court proposed that the Vienna Convention withheld that
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clarity from most diplomatic relations that occur today and have ever occurred.
Nothing in the Convention itself suggests such a broad omission.

e. Special Missions Convention. The district court looked, not to the Con-
vention’s text, but to a later-drafted United Nations-sponsored Convention on
Special Missions, Dec. 8, 1969, G.A. Res. 2530, 24 U.N. GAOR Supp. No. 30
(the New York Convention), to support its theory. App.T.197 at 9. The district
court apparently believed that, because this document addresses special mis-
sions, the Convention does not.

There are many problems with this logic. The most immediate is that
“[c]ongressional inaction lacks ‘persuasive significance’” in legal interpretation.
Pension Ben. Guar. Corp. v. LTV Corp., 496 U.S. 633, 650 (1990) (citation omitted).
The United States did not ratify the New York Convention, few nations did, and
“‘several equally tenable inferences’ may be drawn from such inaction.” Id.; ac-
cord Bostock, supra. Moreover, because the New York Convention is both broader
and narrower than the Vienna Convention, treating only the former to address
special diplomatic missions would create bizarre results. Compare New York
Convention arts. 1(d), (e), (f), and (h) and 29 (omitting “heads of mission” from
immunity and including “representatives of the sending State”), with Conven-
tion arts. 1(a)~(d) and 29, 23 U.S.T. 3231, 3240 (including “heads of mission”

within immunity but excluding other representatives of the sending state).
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C. Mr. Saab Is Entitled To Immunity Under Customary Interna-
tional Law

Mr. Saab is also entitled to immunity under customary international law.
From the beginning, the Supreme Court has recognized that “the immunity
which all civilized nations allow to foreign ministers” does not depend on “a
special law...enacted for the case,” because it is “a privilege” the diplomat “oth-
erwise possesse[s].” The Schooner Exchange, 11 U.S. (7 Cranch) at 138. This is
one of the ways “[1|nternational law is part of our law.” The Paquete Habana, 175
U.S. 677, 700 (1900); see also Kansas v. Colorado, 206 U.S. 46, 97 (1907). And, by
incorporating into the DRA not only the Vienna Convention, but also “any other
laws extending diplomatic privileges and immunities,” 22 U.S.C. § 254d (em-
phasis added), Congress bound the courts to dismiss actions brought against dip-
lomats in contravention of immunities “established by universal consent among
the civilized inhabitants of the world,” 4 William Blackstone, Commentaries on
the Law of England 66 (Tucker ed. 1803); see also United States v. Bellaizac-Hurtado,
700 F.3d 1245, 1251 (11th Cir. 2012) (“[C]ustomary international law is the
‘general and consistent practice of states followed by them from a sense of legal

”»

obligation.’” (citation omitted)). That standard is met here.

1. There can be no serious doubt that Mr. Saab, a head of mission, is
eligible for customary diplomatic immunity. Though his mission was tempo-
rary, temporary missions were the only diplomatic missions for most of history

(see § I1.A.1, supra), immunity was created for these missions, and for a nation

to deny this is to exclude itself from “the civilized world.” The Schooner Exchange,
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11 U.S. (7 Cranch) at 138. The State Department recognizes that “special mis-
sion immunity” i1s “grounded in customary international law and federal com-
mon law,” because it “is necessary to facilitate high level contacts between gov-
ernments through invitational visits.” John B. Bellinger III, Immunities, Opin-
ioJuris (Jan. 18, 2007).!7 Federal courts have dismissed suits on this basis. See
Weixum v. Xilai, 568 F.Supp.2d 35, 37-38 (D.D.C. 2008); Kilroy v. Windsor, 1978
U.S. Dist. LEXIS 20419, at *3 (N.D. Ohio 1978) (dismissing suit against then
Prince Charles because he was on “a special diplomatic mission,” despite not
being assigned to the United Kingdom’s embassy). And courts of the United
States’ most trusted allies have held that immunity reaches non-permanent dip-
lomats. See R. (on the application of Freedom and Justice Party) v. Secretary of State for
Foreign and Commonwealth Affairs, [2018] EWCA Civ 1719, [5], 2018 WL
03459145; R. (on the application of Hamed) and Others v. Secretary of State For Foreign
and Commonwealth Affairs and Others, [2016] EWHC 2010 (Admin) [127]; see also
Michael Wood, The Immunity of Official Visitors, 16 Max Planck UNYB 35, 74—
98 (2012) (Wood)'® (surveying practice of nations).

The district court did not address this authority. It cited its prior holding
that the New York Convention “does not represent binding customary interna-
tional law,” App.T.197 at 13, but it does not follow that extraordinary diplomats

lack immunity by established custom. The New York Convention is in some

17 http://opiniojuris.org /2007/01/18/immunities/ .
18 https://www.mpil.de/files/pdf4d/mpunyb_02_Wood_16.pdf.
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respects “wider,” and in some “less extensive,” than customary international
law, which presumably is why few nations have joined it. Wood 51. The ques-
tion is therefore not whether the New York Convention represents customary
international law, but what the “general and consistent practice of states” actu-
ally reflects. Bellaizac-Hurtado, 700 F.3d at 1252 (citation omitted).

2. The district court’s principal reason for denying immunity was that,
in its view, customary international law does not embrace “transit-based immun-
ity.” App.T.197 at 14. That cannot be right. Nations have always engaged in
diplomacy with nations that do not share their borders, which is why “there are
better reasons for favoring the immunity of a diplomat i transity” than one “in
situ.” Bergman, 170 F.2d at 363.

On this point, law and custom follow logic and experience. International
law has long recognized a “right of innocent passage,” which rendered diplo-
mats “free[] from arrest and detention.” Denza 368. Leading authorities have
said as much for hundreds of years. See, e.g., Emmerich de Vattel, The Law of
Nations or Principles of the Law of Nature Applied to the Conduct and Affairs of Nations
and Sovereigns § 55 (Luke White ed. 1792) (observing that the nations “through
whose dominions [the diplomat]| passes[] are not to deny him those regards to
which the minister of a sovereign is intitled, and which nations reciprocally owe
to each other”); H.W. Halleck, Int’l Law, or Rules Regulating the Intercourse of States
in Peace & War, 233 § 32 (1861) (“In passing through the territory of a friendly
state, other than that of the government to which he is accredited, a public min-

ister, or other diplomatic agent, is entitled to the respect and protection due to
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his official character,” including “a right of innocent passage”). Applying these
principles, United States courts have held that, “under the common law of na-
tions, diplomats-in-transit (although not accredited to the United States) are en-
titled to immunity when they are in the United States en route between their
diplomatic posts and their respective home countries.” United States v. Rosal, 191
F.Supp. 663, 664 (S.D.N.Y. 1960). The United States itself granted exemption
“from a head tax applicable to persons entering this country” to “a Russian dip-
lomatic agent...who was en route to Mexico via the United States.” United States
v. Melekh, 190 F.Supp. 67, 85 (S.D.N.Y. 1960).

The government has always honored these principles and demanded that
other nations adhere to them. In 1854, a U.S. minister to Spain was detained
while traveling through France to Madrid. The United States “immediately pro-
tested” both the “interruption” of the journey and “the refusal” to permit his
passage, and France relented, recognized his in transitu rights, and permitted pas-
sage to Spain. 4 John Bassett Moore, A Digest of International Law 557 (1906).
Again during World War I, the State Department demanded i transitu immun-
ity for an Austro-Hungarian diplomat, accredited to the United States, to pass
through sea lanes controlled by Britain and France, which were at war with Aus-
tria, asserting “an undisputed right to maintain diplomatic relations through ac-
credited representatives with any nation,” and Britain and France relented.
4 Green H. Hackworth, Digest of International Law, § 388 at 462—-64 (1942). In
1924, Secretary of State (and later Chief Justice) Charles E. Hughes exhorted

the U.S. minister to Panama that diplomats were “entitled to a right of transit to
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[their] post[s] by sea, or through the national domain, whether land or water, of
a state other than that to which he is accredited.” Id. at 461.

The district court said nothing of this and offered no contrary evidence of
international custom. See App.T.197 at 14. Its ipse dixit is no basis for the United
States to reject “the immunity which all civilized nations allow.” The Schooner
Exchange, 11 U.S. (7 Cranch) at 138.

3. The district court also argued that transit-based immunity does not
apply here because it “would require the transiting state to proactively afford
that immunity by consenting to it.” App.T.197 at 14. While the New York Con-
vention predicates i transitu immunity on prior notice and approval, art. 42.3,
“the bureaucratic requirements of [that] Convention hardly reflect State prac-
tice,” and “[t]he rules of customary international law are inevitably less technical
than those in [that] Convention.” Wood 66. In custom, the “practice” has
merely been “to obtain a visa if such a visa was required for any ordinary person
of [the diplomat’s] nationality,” Denza 368, which is what the Vienna Conven-
tion records, see art. 40.1, 23 U.S.T. 3246. Mr. Saab obtained a passport visa in
Cape Verde. See App.T.192-13, 96 & n.1. And the district court’s baffling sug-
gestion that Mr. Saab needed to request the United States’ permission before
being physically forced here in handcuffs by armed guards, App.T.197 at 15,

merits no response.
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D. The President’s Constitutional Powers Do Not Enable the Gov-
ernment To Violate International Obligations Imposed by Con-
gress

The district court erroneously concluded that diplomatic immunity cannot
reach Mr. Saab because he is not a diplomat “[1]n the Government’s eyes,” given

M

that “Maduro’s regime has been deemed ‘illegitimate’” during the Trump Ad-
ministration. App.T.197 at 7. That would have been the correct analysis if Mr.
Saab claimed to be on a mission to the United States. But the immunity he as-
serts forbids third states from interfering with the diplomacy between sending
and receiving states. That duty is owed to the sending and receiving states, not

their leaders, and it is binding by self-executing treaty and by act of Congress.

The Constitution does not permit the government to ignore this law.

1.  The Relevant Recognition Under the Law Is That of Send-
ing and Receiving States

As noted, diplomatic status turns on acts of sending and receiving states.
Ali, 743 F. App’x at 358; accord United States v. Lumumba, 741 F.2d 12, 15 (2d
Cir. 1984). Venezuela (by sending) and Iran (by receiving) accomplished these
acts, and they have the power to make Mr. Saab a “diplomatic agent.”'® Con-
vention art. 1(e), 23 U.S.T. 3231. The Convention makes clear that a “head of
mission” is designated as such “by the sending State,” id. art. 1(a), 23 U.S.T.
3231, and received as such by “the receiving State,” id. art. 4.1, 23 U.S.T. 3232.

1% This section focuses on the Convention, rather than customary international
law, but the principles are the same for both, given the close connection between
Convention and custom.
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In this way, the Convention vests the receiving state with sole discretion to ac-
cept or reject a diplomat. See id. art. 4.2, 23 U.S.T. 3232. Because this “mutual
consent,” id. art. 2, 23 U.S.T. 3231, exists between sending and receiving states,
those states’ recognition choices concerning each other determine the diplomatic
status of their mutually recognized diplomats. Iran’s recognition of the Maduro
government is the relevant recognition choice under the Convention’s plain text.

The United States enters the scene as what the Convention calls “a third
State.” Id. arts. 40.1-40.4, 23 U.S.T. 3246. The Convention grants third states
no role in approving or disapproving diplomats agreed upon by sending and re-
ceiving states. To the contrary, Article 40 forbids third states from thwarting the
diplomatic intercourse of sending and receiving states, obliging them to afford
the diplomatic agent “inviolability” and those immunities necessary “to ensure
his transit or return.” Id. art. 40.1, 23 U.S.T. 3246. This provision is narrowly
tailored to protect the sending and receiving states from the third state. Denza,
368—-69. The third state has no duty to engage diplomatically with the agent, and
an agent whose presence the third state deems invasive can be denied entrance
or expelled.? Id. at 368. But a third state violates Article 40.1 if it detains the

agent or otherwise interferes with the mission. Id.

20 That is all that occurred in the one example cited in the treatise the district
court cited for the proposition that transit-based immunity turns on government
recognition. See Denza 371-72. Pakistan expelled the Taliban’s resident ambas-
sador after the Taliban was displaced from control of Afghanistan, and he re-
turned to Afghanistan, where the U.S. military captured him. That is not prece-
dent for the arrest and prosecution of a diplomat in transitu.
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To give third states a veto power over sending and receiving states’ recog-
nition choices would upend this scheme’s foundation of mutual consent. Any
nation could secure the arrest of any diplomat by international clout and discre-
tionary recognition choices. Here, for example, the President recognized the
Maduro government as of 2018, when Mr. Saab was appointed special envoy,
and relies on its later derecognition to prosecute him. Other nations could do
the same. And the government pressured Cape Verde to accomplish the arrest,
illustrating that Venezuelan authorities could not merely avoid U.S. territory to
escape its recognition choices.?! There is no limiting principle on this doctrine;
it makes immunity a principle of power, not law; and it undermines “the devel-
opment of friendly relations among nations, irrespective of their differing con-
stitutional and social systems.” Id., preamble, 23 U.S.T. 3230. Viewed under
“the concept of reciprocity that governs much of international law,” Boos, 485
U.S. at 323, this is self-evident. Surely, the government would protest if Vene-
zuela determined that Donald Trump, not Joseph Biden, is the current U.S.
President; convinced Turkey to intercept an aircraft carrying a diplomat ap-
pointed by Biden, and received by India; and detained and prosecuted the dip-

lomat in Venezuela. That is this case with transposed roles.*?

21 The President has taken a minority approach concerning Venezuela. The
United Nations and most of its members recognized the Maduro government.
See, e.g., United Nations General Assembly, Official Records, 44th Plenary
Meeting 2 (Dec. 6, 2021).

22 The district court’s parade of horribles is inconsistent with the Convention. It
claimed applying the Convention’s plain text would immunize all travels of both
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Text, structure, and logic also all confirm that the obligations of Article 40
are owed to states, not governments, which i1s how treaties generally operate.
“As treaties are binding upon the contracting states, changes in the government,
or even in the form of government, of one of the parties do not, as a rule, affect
the binding force of treaties.” 1 Oppenheim’s International Law, part I, § 623,
p. 1253 (9th ed. 1996); see also B.R. Bot, Nonrecognition and Treaty Relations 13
(1968). The district court’s contrary view ignored the principle pacta sunt
servanda, a “baseline norm...which provides that a treaty in force is ‘binding
upon the parties to it and must be performed by them in good faith’ unless the
treaty has been affirmatively terminated or suspended.” Fujitsu Limited v. FedEx,
247 F.3d 423, 433 (2d Cir. 2001) (quoting 1 Restatement (Third) of Foreign Re-
lations Law of the United States § 321 & cmt. a (1987)).

It also denies foreign states their right of “legation” under international
law, which is the prerogative “to send public ministers to, and receive ministers
from, any other sovereign State with which it desires to maintain the relations

of peace and amity.” Henry Wheaton, Elements of International Law 243 (1866)

“a personal secretary” and a person assigned “a diplomatic title” by “some”
country. App.T.197 at 12. But the secretary’s in transit immunity depends upon
that of his diplomatic agent, see Convention, art. 40.2, 23 U.S.T. 3246, who
could only be immune if accepted as such by a receiving state, see R. v. Governor
of Pentonville Prison, Ex parte Teja, [1971] 2 QB 274, 279 (U.K.); United States v.
Sissoko, 995 F.Supp. 1469, 1470 (S.D. Fla. 1997). Immunity would be limited to
travel to and from that state, see Tachiona ex rel. Tachiona v. Mugabe, 186
F.Supp.2d 383, 387 (S.D.N.Y. 2002), and third states can protect their territory
by denying entrance to or expelling unwanted travelling diplomats.
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(James Brown Scott ed. 1936). The district court erroneously concluded that the
government only owes international-law duties to “the Guaido administration,”
App.T.197 at 8, but there is no Guaidé administration. Two weeks after the dis-
trict court ruled, that administration dissolved, see note 5, supra, leaving the na-
tion no means to appoint diplomats the President will recognize. Under the dis-
trict court’s theory, the government’s erratic recognition choices have expelled
the nation of Venezuela from the Vienna Convention, even though it is a signa-
tory. Any other nation could do the same to any other in the same way. The end
result is to render the Convention optional and to deny any nation so treated its
“sovereign equality.” Charter of the United Nations, art. 2, 59 Stat. 1033, T.S.
No. 993 (1945).

To rest treaty obligations on discretionary recognition choices in this way
would undermine all multilateral treaties, and enable violations of the most fun-
damental international norms, including those against torture, other crimes
against humanity, interference with medical and humanitarian personnel in war
zones, and so forth. By the district court’s logic, every nation can now declare
that its obligations concerning these atrocities, and other duties, run to some
other government. National legitimacy is often denied in the circumstances
where these international norms are most needed. See, e.g., Christina Pazzanese,
Upending Putin’s Russia-Ukraine myth, The Harvard Gazette (Feb. 22, 2022)
(“President Vladimir Putin denied Ukraine’s legitimacy as a sovereign na-

tion[.]”).
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2. The Constitution Does Not Authorize the Government To
Violate the Law

The Constitution does not demand or permit a different result. The Vienna
Convention is “the supreme Law of the Land,” U.S. Const., art. VI, cl. 2, and
Congress bound the courts to apply it in the DRA. Because the Convention for-
bids interference with other nations’ diplomatic intercourse, the government
could only secure the right to contravene these terms through inherent executive
power that trumps the DRA’s statutory commands. No such claim is viable.

“In considering claims of Presidential power,” the Supreme Court “refers
to Justice Jackson’s familiar tripartite framework from Youngstown Sheet & Tube
Co. v. Sawyer, 343 U.S. 579, 635638 (1952).” Zivotofsky ex rel. Zivotofsky v. Kerry,
576 U.S. 1, 10 (2015). Where the President acts under congressional authoriza-
tion, “his authority is at its maximum”; when he acts without “either a congres-
sional grant or denial of authority,” his power falls within a “zone of twilight”;
and when he “takes measures incompatible with the express or implied will of
Congress,” his power is “at its lowest ebb.” Youngstown, 343 U.S. at 635-38
(Jackson, J., concurring). In that last class, “he can rely only upon his own con-
stitutional powers minus any constitutional powers of Congress over the mat-
ter.” Id. at 637-38. In this case, Congress has not been silent. The Senate con-
sented to the Convention’s ratification, and the whole Congress enforced it by
statute. Thus, to prevail here, “the President’s asserted power must be both ‘ex-
clusive’ and ‘conclusive’ on the issue.” Zivotofsky, 576 U.S. at 10 (citation omit-

ted).
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The President’s power can be neither when this case falls within core con-
gressional authority. The Senate has an advice-and-consent role as to treaties,
U.S. Const. art. II, § 2, cl. 2, Congress may limit the jurisdiction of federal
courts, id. art. ITI, § 2, cl. 2, and it has power to “define and punish...Offenses
against the Law of Nations,” id. art. I, § 8, cl. 9. That the government regards
this case as important to its international goals does not exempt it from Con-
gress’s exercise of these powers. “The Executive is not free from the ordinary
controls and checks of Congress merely because foreign affairs are at issue.” Zi-
votofsky, 576 U.S. at 21. The executive comes to this Court as prosecutor, and
his relevant constitutional responsibility is to “take Care that the Laws be faith-
fully executed.” U.S. Const. art. II, § 3. In that role, he must obey those laws.

None of the President’s exclusive foreign-affairs powers are in play. This
case does not involve the President’s power “to receive Ambassadors and other
public Ministers,” id. art. II, § 3, cl.3, which concerns diplomats “accredited by
the United States to a foreign power or by a foreign power to the United States,”
In re Baiz, 135 U.S. 403, 419 (1890). Mr. Saab does not allege he was accredited
to or received by the United States, so the State Department’s views “as to the
fact of diplomatic status” are irrelevant. Abdulaziz, 741 F.2d at 1331. In the court
below, the government presented a State Department statement asserting that it
“1s not aware of a basis for” Mr. Saab “to enjoy immunity” in the United States.
App.T.193-10 at 2. But there is no reason for the State Department to be aware
of this, since nations do not notify the State Department when they send diplo-

mats to nations other than the United States. The assertion of unawareness is,
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besides, too ambiguous to command deference. Cf. Vulcan Iron Works, Inc. v.
Polish Am. Mach. Corp., 479 F.Supp. 1060, 1068 (S.D.N.Y. 1979) (disregarding
State Department assertion that was equivocal and “does not purport to be a
formal suggestion of immunity”). The district court did not hold otherwise.

Instead, it looked to the recognition power, App.T.197 at 8, which the
Supreme Court has inferred as an exclusive executive power from several for-
eign-affairs powers (including to receive diplomats), as well as from historical
practice and functional considerations, Zivotofsky, 576 U.S. at 11-28. The district
court’s novel expansion of this doctrine is flawed.

First, the recognition power is not relevant to the non-interference obliga-
tion of Article 40. The Convention does not leave signatories to decide which
other signatories they will honor as such. It defines qualifications requisite for
signing the convention, Convention arts. 48 and 49, 23 U.S.T. 3249, and binds
these signatories. The President and the Senate agreed to those duties, and in-
herent presidential power does not override them. Every reference in Zivotofsky
to “diplomatic relations” involved the United States as sending or receiving
state. 576 U.S. at 13 (“The President, too, nominates the Nation’s ambassadors
and dispatches other diplomatic agents.”); see also id. at 11, 13—15. By contrast,
Congress did not invade the President’s recognition power by directing the gov-
ernment not to molest diplomats regarded as such by other treaty signatories.

Second, even if that were not so, the only form of recognition that could
be relevant under Article 40 is recognition of states. “Recognition is a formal

acknowledgement that a particular entity possesses the qualifications for
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statehood or that a particular regime is the effective government of a state.” Id.
at 11 (citation omitted, emphasis added). Supreme Court precedent differenti-
ates these two types of recognition and holds that rights of statehood do not
dissolve upon changes in administration. Thus, The Sapphire, 78 U.S. (11 Wall.)
164 (1870), holds that a change in the leadership of France (through the deposi-
tion of Napoleon III) did not affect its right to continue a suit in U.S. courts,?
reasoning that “[a] change in such representative works no change in the na-

b2l

tional sovereignty or its rights,” id. at 168. Since then, the principle has been
“firmly established in our courts that the rights and liabilities of a state are unaf-
fected by a change either in the form or personnel of its government, however
accomplished, whether by revolution or otherwise.” Agency of Canadian Car &
Foundry Co. v. Am. Can Co., 253 F. 152, 157 (S.D.N.Y. 1918) (citation omitted),
rev’d on other grounds, 258 F. 363 (2d Cir.1919); accord Trans-Orient Marine Corp.
v. Star Trading & Marine, Inc., 731 F.Supp. 619, 622-23 (S.D.N.Y. 1990) (citing
cases). This rule extends to treaties. See Trans World Airlines, Inc. v. Franklin Mint
Corp., 466 U.S. 243, 253 (1984).

Here, any relevant recognition concerns “statehood” not “regime,” Zivo-
tofsky, 576 U.S. at 11, and the President recognizes Venezuela as a state. “The

Executive’s exclusive power extends no further than his formal recognition de-

termination.” Id. at 30. Once the President recognizes a state, Congress may

2 Only “[r]ecognized sovereigns may sue in United States courts.” Zivotofsky,
576 U.S. at 11 (citation omitted).
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bind him to obligations concerning those states. Congress in fact has done so
through, for example, the Foreign Sovereign Immunities Act of 1976, which
“transfer[red] primary responsibility for deciding ‘claims of foreign states to im-
munity’ from the State Department to the courts,” Samantar v. Yousuf, 560 U.S.
305, 313 (2010) (citing 28 U.S.C. § 1602). It is no more an affront to executive
power for Congress to demand that the President not invade foreign states’ dip-
lomatic relations as it did in Article 40.
CONCLUSION
The Court should reverse the district court’s order and remand with direc-

tion that this prosecution be dismissed for lack of jurisdiction.
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Vienna Convention on Diplomatic Relations
Done at Vienna on 18 April 1961

The States Parties to the present Convention,

Recalling that peoples of all nations from ancient times have recognized
the status of diplomatic agents,

Having in mind the purposes and principles of the Charter of the United
Nations concerning the sovereign equality of States, the maintenance of inter-
national peace and security, and the promotion of friendly relations among na-
tions,

Believing that an international convention on diplomatic intercourse, priv-
ileges and immunities would contribute to the development of friendly relations
among nations, irrespective of their differing constitutional and social systems,

Realizing that the purpose of such privileges and immunities is not to ben-
efit individuals but to ensure the efficient performance of the functions of diplo-
matic missions as representing States,

Affirming that the rules of customary international law should continue to
govern questions not expressly regulated by the provisions of the present Con-
vention,

Have agreed as follows:

Article 1

For the purpose of the present Convention, the following expressions shall
have the meanings hereunder assigned to them:

(a) The “head of the mission” 1s the person charged by the sending State with
the duty of acting in that capacity;

(b) The “members of the mission” are the head of the mission and the members
of the staff of the mission;
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(¢) The “members of the staff of the mission” are the members of the diplomatic
staff, of the administrative and technical staff and of the service staff of the mis-
sion;

(d) The “members of the diplomatic staff” are the members of the staff of the
mission having diplomatic rank;

(e) A “diplomatic agent” is the head of the mission or a member of the diplo-
matic staff of the mission,;

(H The “members of the administrative and technical staff” are the members of
the staff of the mission employed in the administrative and technical service of

the mission;

(2) The “members of the service staff”’ are the members of the staff of the mission
in the domestic service of the mission;

(h) A “private servant” is a person who is in the domestic service of a member
of the mission and who is not an employee of the sending State;

() The “premises of the mission” are the buildings or parts of buildings and the
land ancillary thereto, irrespective of ownership, used for the purposes of the
mission including the residence of the head of the mission.

Article 2

The establishment of diplomatic relations between States, and of perma-
nent diplomatic missions, takes place by mutual consent.

Article 3
1. The functions of a diplomatic mission consist, inter alia, in:
(a) Representing the sending State in the receiving State;

(b) Protecting in the receiving State the interests of the sending State and of its
nationals, within the limits permitted by international law;

(¢) Negotiating with the Government of the receiving State;
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(d) Ascertaining by all lawful means conditions and developments in the receiv-
ing State, and reporting thereon to the Government of the sending State;

(e) Promoting friendly relations between the sending State and the receiving
State, and developing their economic, cultural and scientific relations.

2. Nothing in the present Convention shall be construed as preventing the
performance of consular functions by a diplomatic mission.

Article 4

1. The sending State must make certain that the agrément of the receiving
State has been given for the person it proposes to accredit as head of the mission
to that State.

2. The receiving State 1s not obliged to give reasons to the sending State
for a refusal of agrément.

Article 5

1. The sending State may, after it has given due notification to the receiv-
ing States concerned, accredit a head of mission or assign any member of the
diplomatic staff, as the case may be, to more than one State, unless there is ex-
press objection by any of the receiving States.

2. If the sending State accredits a head of mission to one or more other
States it may establish a diplomatic mission headed by a chargeé d’affaires ad

interim in each State where the head of mission has not his permanent seat.

3. A head of mission or any member of the diplomatic staff of the mission
may act as representative of the sending State to any international organization.

Article 6

Two or more States may accredit the same person as head of mission to
another State, unless objection is offered by the receiving State.
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Article 7

Subject to the provisions of articles 5, 8, 9 and 11, the sending State may
freely appoint the members of the staff of the mission. In the case of military,
naval or air attachés, the receiving State may require their names to be submitted
beforehand, for its approval.

Article 8

1. Members of the diplomatic staff of the mission should in principle be of
the nationality of the sending State.

2. Members of the diplomatic staff of the mission may not be appointed
from among persons having the nationality of the receiving State, except with
the consent of that State which may be withdrawn at any time.

3. The receiving State may reserve the same right with regard to nationals
of a third State who are not also nationals of the sending State.

Article 9

1. The receiving State may at any time and without having to explain its
decision, notify the sending State that the head of the mission or any member of
the diplomatic staff of the mission is persona non grata or that any other member
of the staff of the mission is not acceptable. In any such case, the sending State
shall, as appropriate, either recall the person concerned or terminate his func-
tions with the mission. A person may be declared non grata or not acceptable
before arriving in the territory of the receiving State.

2. If the sending State refuses or fails within a reasonable period to carry
out its obligations under paragraph 1 of this article, the receiving State may re-
fuse to recognize the person concerned as a member of the mission.

Article 10

1. The Ministry for Foreign Affairs of the receiving State, or such other
ministry as may be agreed, shall be notified of:

(a) The appointment of members of the mission, their arrival and their final de-
parture or the termination of their functions with the mission;
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(b) The arrival and final departure of a person belonging to the family of a mem-
ber of the mission and, where appropriate, the fact that a person becomes or
ceases to be a member of the family of a member of the mission;

(¢) The arrival and final departure of private servants in the employ of persons
referred to in subparagraph (a) of this paragraph and, where appropriate, the fact
that they are leaving the employ of such persons;

(d) The engagement and discharge of persons resident in the receiving State as
members of the mission or private servants entitled to privileges and immunities.

2. Where possible, prior notification of arrival and final departure shall
also be given.

Article 11

1. In the absence of specific agreement as to the size of the mission, the
receiving State may require that the size of a mission be kept within limits con-
sidered by it to be reasonable and normal, having regard to circumstances and
conditions in the receiving State and to the needs of the particular mission.

2. The receiving State may equally, within similar bounds and on a non-
discriminatory basis, refuse to accept officials of a particular category.

Article 12

The sending State may not, without the prior express consent of the re-
ceiving State, establish offices forming part of the mission in localities other than
those in which the mission itself is established.

Article 13

1. The head of the mission is considered as having taken up his functions
in the receiving State either when he has presented his credentials or when he
has notified his arrival and a true copy of his credentials has been presented to
the Ministry for Foreign Affairs of the receiving State, or such other ministry as
may be agreed, in accordance with the practice prevailing in the receiving State
which shall be applied in a uniform manner.
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2. The order of presentation of credentials or of a true copy thereof will be
determined by the date and time of the arrival of the head of the mission.
Article 14
1. Heads of mission are divided into three classes, namely:

(a) That of ambassadors or nuncios accredited to Heads of State, and other heads
of mission of equivalent rank;

(b) That of envoys, ministers and internuncios accredited to Heads of State;
(¢) That of chargés d’affaires accredited to Ministers for Foreign Affairs.

2. Except as concerns precedence and etiquette, there shall be no differen-
tiation between heads of mission by reason of their class.

Article 15

The class to which the heads of their missions are to be assigned shall be
agreed between States.

Article 16

1. Heads of mission shall take precedence in their respective classes in the
order of the date and time of taking up their functions in accordance with article
13.

2. Alterations in the credentials of a head of mission not involving any
change of class shall not affect his precedence.

3. This article 1s without prejudice to any practice accepted by the receiv-
ing State regarding the precedence of the representative of the Holy See.

Article 17
The precedence of the members of the diplomatic staff of the mission shall

be notified by the head of the mission to the Ministry for Foreign Affairs or such
other ministry as may be agreed.
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Article 18

The procedure to be observed in each State for the reception of heads of
mission shall be uniform in respect of each class.

Article 19

1. If the post of head of the mission is vacant, or if the head of the mission
is unable to perform his functions a chargé d’affaires ad interim shall act provi-
sionally as head of the mission. The name of the chargé d’affaires ad interim
shall be notified, either by the head of the mission or, in case he is unable to do
so, by the Ministry for Foreign Affairs of the sending State to the Ministry for
Foreign Affairs of the receiving State or such other ministry as may be agreed.

2. In cases where no member of the diplomatic staff of the mission is pre-
sent in the receiving State, a member of the administrative and technical staff
may, with the consent of the receiving State, be designated by the sending State
to be in charge of the current administrative affairs of the mission.

Article 20

The mission and its head shall have the right to use the flag and emblem
of the sending State on the premises of the mission, including the residence of
the head of the mission, and on his means of transport.

Article 21

1. The receiving State shall either facilitate the acquisition on its territory,
in accordance with its laws, by the sending State of premises necessary for its
mission or assist the latter in obtaining accommodation in some other way.

2. It shall also, where necessary, assist missions in obtaining suitable ac-
commodation for their members.

Article 22
1. The premises of the mission shall be inviolable. The agents of the re-

ceiving State may not enter them, except with the consent of the head of the
mission.
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2. The receiving State is under a special duty to take all appropriate steps
to protect the premises of the mission against any intrusion or damage and to
prevent any disturbance of the peace of the mission or impairment of its dignity.

3. The premises of the mission, their furnishings and other property
thereon and the means of transport of the mission shall be immune from search,
requisition, attachment or execution.

Article 23

1. The sending State and the head of the mission shall be exempt from all
national, regional or municipal dues and taxes in respect of the premises of the
mission, whether owned or leased, other than such as represent payment for
specific services rendered.

2. The exemption from taxation referred to in this article shall not apply
to such dues and taxes payable under the law of the receiving State by persons
contracting with the sending State or the head of the mission.

Article 24

The archives and documents of the mission shall be inviolable at any time
and wherever they may be.

Article 25

The receiving State shall accord full facilities for the performance of the
functions of the mission.

Article 26

Subject to its laws and regulations concerning zones entry into which i1s
prohibited or regulated for reasons of national security, the receiving State shall
ensure to all members of the mission freedom of movement and travel in its
territory.
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Article 27

1. The receiving State shall permit and protect free communication on the
part of the mission for all official purposes. In communicating with the Govern-
ment and the other missions and consulates of the sending State, wherever situ-
ated, the mission may employ all appropriate means, including diplomatic cou-
riers and messages in code or cipher. However, the mission may install and use
a wireless transmitter only with the consent of the receiving State.

2. The official correspondence of the mission shall be inviolable. Official
correspondence means all correspondence relating to the mission and its func-
tions.

3. The diplomatic bag shall not be opened or detained.

4. The packages constituting the diplomatic bag must bear visible external
marks of their character and may contain only diplomatic documents or articles
intended for official use.

5. The diplomatic courier, who shall be provided with an official docu-
ment indicating his status and the number of packages constituting the diplo-
matic bag, shall be protected by the receiving State in the performance of his
functions. He shall enjoy person inviolability and shall not be liable to any form
of arrest or detention.

6. The sending State or the mission may designate diplomatic couriers ad
hoc. In such cases the provisions of paragraph 5 of this article shall also apply,
except that the immunities therein mentioned shall cease to apply when such a
courier has delivered to the consignee the diplomatic bag in his charge.

7. A diplomatic bag may be entrusted to the captain of a commercial air-
craft scheduled to land at an authorized port of entry. He shall be provided with
an official document indicating the number of packages constituting the bag but
he shall not be considered to be a diplomatic courier. The mission may send one
of its members to take possession of the diplomatic bag directly and freely from
the captain of the aircraft.
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Article 28

The fees and charges levied by the mission in the course of its official du-
ties shall be exempt from all dues and taxes.

Article 29

The person of a diplomatic agent shall be inviolable. He shall not be liable
to any form of arrest or detention. The receiving State shall treat him with due
respect and shall take all appropriate steps to prevent any attack on his person,
freedom or dignity.

Article 30

1. The private residence of a diplomatic agent shall enjoy the same invio-
lability and protection as the premises of the mission.

2. His papers, correspondence and, except as provided in paragraph 3 of
article 31, his property, shall likewise enjoy inviolability.

Article 31

1. A diplomatic agent shall enjoy immunity from the criminal jurisdiction
of the receiving State. He shall also enjoy immunity from its civil and adminis-
trative jurisdiction, except in the case of:

(a) A real action relating to private immovable property situated in the territory
of the receiving State, unless he holds it on behalf of the sending State for the
purposes of the mission;

(b) An action relating to succession in which the diplomatic agent is involved as
executor, administrator, heir or legatee as a private person and not on behalf of

the sending State;

(¢) An action relating to any professional or commercial activity exercised by the
diplomatic agent in the receiving State outside his official functions.

2. A diplomatic agent is not obliged to give evidence as a witness.
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3. No measures of execution may be taken in respect of a diplomatic agent
except in the cases coming under subparagraphs (a), (b) and (c) of paragraph 1
of this article, and provided that the measures concerned can be taken without
infringing the inviolability of his person or of his residence.

4. The immunity of a diplomatic agent from the jurisdiction of the receiv-
ing State does not exempt him from the jurisdiction of the sending State.

Article 32

1. The immunity from jurisdiction of diplomatic agents and of persons
enjoying immunity under article 37 may be waived by the sending State.

2. Waiver must always be express.

3. The initiation of proceedings by a diplomatic agent or by a person en-
joying immunity from jurisdiction under article 37 shall preclude him from in-
voking immunity from jurisdiction in respect of any counterclaim directly con-
nected with the principal claim.

4. Waiver of immunity from jurisdiction in respect of civil or administra-
tive proceedings shall not be held to imply waiver of immunity in respect of the
execution of the judgement, for which a separate waiver shall be necessary.

Article 33

1. Subject to the provisions of paragraph 3 of this article, a diplomatic
agent shall with respect to services rendered for the sending State be exempt from
social security provisions which may be in force in the receiving State.

2. The exemption provided for in paragraph 1 of this article shall also ap-
ply to private servants who are in the sole employ of a diplomatic agent, on

condition:

(a) That they are not nationals of or permanently resident in the receiving State;
and

(b) That they are covered by the social security provisions which may be in force
in the sending State or a third State.
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3. A diplomatic agent who employs persons to whom the exemption pro-
vided for in paragraph 2 of this article does not apply shall observe the obliga-
tions which the social security provisions of the receiving State impose upon
employers.

4. The exemption provided for in paragraphs 1 and 2 of this article shall
not preclude voluntary participation in the social security system of the receiving
State provided that such participation is permitted by that State.

5. The provisions of this article shall not affect bilateral or multilateral
agreements concerning social security concluded previously and shall not pre-
vent the conclusion of such agreements in the future.

Article 34

A diplomatic agent shall be exempt from all dues and taxes, personal or
real, national, regional or municipal, except:

(a) Indirect taxes of a kind which are normally incorporated in the price of goods
or services;

(b) Dues and taxes on private immovable property situated in the territory of the
receiving State, unless he holds it on behalf of the sending State for the purposes

of the mission;

(c) Estate, succession or inheritance duties levied by the receiving State, subject
to the provisions of paragraph 4 of article 39;

(d) Dues and taxes on private income having its source in the receiving State and
capital taxes on investments made in commercial undertakings in the receiving
State;

(e) Charges levied for specific services rendered,;

(N Registration, court or record fees, mortgage dues and stamp duty, with respect
to immovable property, subject to the provisions of article 23.
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Article 35

The receiving State shall exempt diplomatic agents from all personal ser-
vices, from all public service of any kind whatsoever, and from military obliga-
tions such as those connected with requisitioning, military contributions and bil-
leting.

Article 36

1. The receiving State shall, in accordance with such laws and regulations
as it may adopt, permit entry of and grant exemption from all customs duties,
taxes, and related charges other than charges for storage, cartage and similar
services, on:

(a) Articles for the official use of the mission;

(b) Articles for the personal use of a diplomatic agent or members of his family
forming part of his household, including articles intended for his establishment.

2. The personal baggage of a diplomatic agent shall be exempt from in-
spection, unless there are serious grounds for presuming that it contains articles
not covered by the exemptions mentioned in paragraph 1 of this article, or arti-
cles the import or export of which is prohibited by the law or controlled by the
quarantine regulations of the receiving State. Such inspection shall be conducted
only in the presence of the diplomatic agent or of his authorized representative.

Article 37

1. The members of the family of a diplomatic agent forming part of his
household shall, if they are not nationals of the receiving State, enjoy the privi-
leges and immunities specified in articles 29 to 36.

2. Members of the administrative and technical staff of the mission, to-
gether with members of their families forming part of their respective house-
holds, shall, if they are not nationals of or permanently resident in the receiving
State, enjoy the privileges and immunities specified in articles 29 to 35, except
that the immunity from civil and administrative jurisdiction of the receiving
State specified in paragraph 1 of article 31 shall not extend to acts performed
outside the course of their duties. They shall also enjoy the privileges specified
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in article 36, paragraph 1, in respect of articles imported at the time of first in-
stallation.

3. Members of the service staff of the mission who are not nationals of or
permanently resident in the receiving State shall enjoy immunity in respect of
acts performed in the course of their duties, exemption from dues and taxes on
the emoluments they receive by reason of their employment and the exemption
contained 1in article 33.

4. Private servants of members of the mission shall, if they are not nation-
als of or permanently resident in the receiving State, be exempt from dues and
taxes on the emoluments they receive by reason of their employment. In other
respects, they may enjoy privileges and immunities only to the extent admitted
by the receiving State. However, the receiving State must exercise its jurisdiction
over those persons in such a manner as not to interfere unduly with the perfor-
mance of the functions of the mission.

Article 38

1. Except insofar as additional privileges and immunities may be granted
by the receiving State, a diplomatic agent who is a national of or permanently
resident in that State shall enjoy only immunity from jurisdiction, and inviola-
bility, in respect of official acts performed in the exercise of his functions.

2. Other members of the staff of the mission and private servants who are
nationals of or permanently resident in the receiving State shall enjoy privileges
and immunities only to the extent admitted by the receiving State. However, the
receiving State must exercise its jurisdiction over those persons in such a manner
as not to interfere unduly with the performance of the functions of the mission.

Article 39

1.Every person entitled to privileges and immunities shall enjoy them
from the moment he enters the territory of the receiving State on proceeding to
take up his post or, if already in its territory, from the moment when his appoint-
ment is notified to the Ministry for Foreign Affairs or such other ministry as may
be agreed.

2.When the functions of a person enjoying privileges and immunities have
come to an end, such privileges and immunities shall normally cease at the
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moment when he leaves the country, or on expiry of a reasonable period in
which to do so, but shall subsist until that time, even in case of armed conflict.
However, with respect to acts performed by such a person in the exercise of his
functions as a member of the mission, immunity shall continue to subsist.

3. In case of the death of a member of the mission, the members of his
family shall continue to enjoy the privileges and immunities to which they are
entitled until the expiry of a reasonable period in which to leave the country.

4. In the event of the death of a member of the mission not a national of
or permanently resident in the receiving State or a member of his family forming
part of his household, the receiving State shall permit the withdrawal of the mov-
able property of the deceased, with the exception of any property acquired in the
country the export of which was prohibited at the time of his death. Estate, suc-
cession and inheritance duties shall not be levied on movable property the pres-
ence of which in the receiving State was due solely to the presence there of the
deceased as a member of the mission or as a member of the family of a member
of the mission.

Article 40

1. If a diplomatic agent passes through or is in the territory of a third State,
which has granted him a passport visa if such visa was necessary, while proceed-
ing to take up or to return to his post, or when returning to his own country, the
third State shall accord him inviolability and such other immunities as may be
required to ensure his transit or return. The same shall apply in the case of any
members of his family enjoying privileges or immunities who are accompanying
the diplomatic agent, or travelling separately to join him or to return to their
country.

2. In circumstances similar to those specified in paragraph 1 of this article,
third States shall not hinder the passage of members of the administrative and
technical or service staff of a mission, and of members of their families, through
their territories.

3. Third States shall accord to official correspondence and other official
communications in transit, including messages in code or cipher, the same free-
dom and protection as is accorded by the receiving State. They shall accord to
diplomatic couriers, who have been granted a passport visa if such visa was
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necessary, and diplomatic bags in transit, the same inviolability and protection
as the receiving State is bound to accord.

4. The obligations of third States under paragraphs 1, 2 and 3 of this article
shall also apply to the persons mentioned respectively in those paragraphs, and
to official communications and diplomatic bags, whose presence in the territory
of the third State is due to force majeure

Article 41

1. Without prejudice to their privileges and immunities, it is the duty of
all persons enjoying such privileges and immunities to respect the laws and reg-
ulations of the receiving State. They also have a duty not to interfere in the in-
ternal affairs of that State.

2. All official business with the receiving State entrusted to the mission by
the sending State shall be conducted with or through the Ministry for Foreign
Affairs of the receiving State or such other ministry as may be agreed.

3. The premises of the mission must not be used in any manner incompat-
ible with the functions of the mission as laid down in the present Convention or
by other rules of general international law or by any special agreements in force
between the sending and the receiving State.

Article 42

A diplomatic agent shall not in the receiving State practise for personal
profit any professional or commercial activity.

Article 43
The function of a diplomatic agent comes to an end, inter alia:

(a) On notification by the sending State to the receiving State that the function
of the diplomatic agent has come to an end,

(b) On notification by the receiving State to the sending State that, in accordance

with paragraph 2 of article 9, it refuses to recognize the diplomatic agent as a
member of the mission.
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Article 44

The receiving State must, even in case of armed conflict, grant facilities in
order to enable persons enjoying privileges and immunities, other than nationals
of the receiving State, and members of the families of such persons irrespective
of their nationality, to leave at the earliest possible moment. It must, in particu-
lar, in case of need, place at their disposal the necessary means of transport for
themselves and their property.

Article 45

If diplomatic relations are broken off between two States, or if a mission
1s permanently or temporarily recalled:

(a) The receiving State must, even in case of armed conflict, respect and protect
the premises of the mission, together with its property and archives;

(b) The sending State may entrust the custody of the premises of the mission,
together with its property and archives, to a third State acceptable to the receiv-
ing State;

(¢) The sending State may entrust the protection of its interests and those of its
nationals to a third State acceptable to the receiving State.

Article 46

A sending State may with the prior consent of a receiving State, and at the
request of a third State not represented in the receiving State, undertake the tem-
porary protection of the interests of the third State and of its nationals.

Article 47

1. In the application of the provisions of the present Convention, the re-
ceiving State shall not discriminate as between States.

2.However, discrimination shall not be regarded as taking place:
(a) Where the receiving State applies any of the provisions of the present Con-

vention restrictively because of a restrictive application of that provision to its
mission in the sending State;
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(b) Where by custom or agreement States extend to each other more favourable
treatment than is required by the provisions of the present Convention.

Article 48

The present Convention shall be open for signature by all States Members
of the United Nations or of any of the specialized agencies Parties to the Statute
of the International Court of Justice, and by any other State invited by the Gen-
eral Assembly of the United Nations to become a Party to the Convention, as
follows: until 31 October 1961 at the Federal Ministry for Foreign Affairs of
Austria and subsequently, until 31 March 1962, at the United Nations Head-
quarters in New York.

Article 49

The present Convention is subject to ratification. The instruments of rati-
fication shall be deposited with the Secretary-General of the United Nations.

Article 50

The present Convention shall remain open for accession by any State be-
longing to any of the four categories mentioned in article 48. The instruments of
accession shall be deposited with the Secretary General of the United Nations.

Article 51

1.The present Convention shall enter into force on the thirtieth day fol-
lowing the date of deposit of the twenty-second instrument of ratification or ac-
cession with the Secretary-General of the United Nations.

2.For each State ratifying or acceding to the Convention after the deposit
of the twenty-second instrument of ratification or accession, the Convention
shall enter into force on the thirtieth day after deposit by such State of its instru-
ment of ratification or accession.

Article 52

The Secretary-General of the United Nations shall inform all States be-
longing to any of the four categories mentioned in article 48:
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(a) Of signatures to the present Convention and of the deposit of instruments of
ratification or accession, in accordance with articles 48, 49 and 50;

() Of the date on which the present Convention will enter into force, in accord-
ance with article 51.

Article 53

The original of the present Convention, of which the Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be deposited with
the Secretary-General of the United Nations, who shall send certified copies
thereof to all States belonging to any of the four categories mentioned in article
48.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly
authorized thereto by their respective Governments, have signed the present
Convention.

DONE at Vienna this eighteenth day of April one thousand nine hundred
and sixty-one.
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Diplomatic Relations Act

22 U.S.C. § 254a. Definitions

As used in this Act—

(1)

@)

3)

the term “members of a mission” means—

(A) the head of a mission and those members of a mission who
are members of the diplomatic staff or who, pursuant to law,
are granted equivalent privileges and immuntities,

(B) members of the administrative and technical staff of a mis-
sion, and

(C) members of the service staff of a mission,
as such terms are defined in Article I of the Vienna Convention,;
the term “family” means—

(A) the members of the family of a member of a mission described
in paragraph (1)(A) who form part of his or her household if
they are not nationals of the United States, and

(B) the members of the family of a member of a mission described
in paragraph (1)(B) who form part of his or her household if
they are not nationals or permanent residents of the United
States,

within the meaning of Article 37 of the Vienna Convention;

the term “mission” includes missions within the meaning of the Vi-
enna Convention and any missions representing foreign govern-
ments, individually or collectively, which are extended the same
privileges and immunities, pursuant to law, as are enjoyed by mis-
sions under the Vienna Convention; and
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(4) the term “Vienna Convention” means the Vienna Convention on
Diplomatic Relations of April 18, 1961 (T.I.A.S. numbered 7502;
23 U.S.T. 3227), entered into force with respect to the United States
on December 13, 1972.

22 U.S.C. § 254b. Privileges and immunities of mission of nonparty to Vienna
Convention

With respect to a nonparty to the Vienna Convention, the mission, the members
of the mission, their families, and diplomatic couriers shall enjoy the privileges
and immunities specified in the Vienna Convention

22 U.S.C. § 254c. Extension of more favorable or less favorable treatment
than provided under Vienna Convention; authority of President

(a) In general

The President may, on the basis of reciprocity and under such terms and condi-
tions as he may determine, specify privileges and immunities for the mission,
the members of the mission, their families, and the diplomatic couriers which
result in more favorable treatment or less favorable treatment than 1s provided
under the Vienna Convention.

(b) Consular immunity
(1) In general

The Secretary of State, with the concurrence of the Attorney General,
may, on the basis of reciprocity and under such terms and conditions as
the Secretary may determine, specify privileges and immunities for a con-
sular post, the members of a consular post, and their families which result
in more favorable or less favorable treatment than is provided in the Vi-
enna Convention on Consular Relations, of April 24, 1963 (T.I.A.S.
6820), entered into force for the United States on December 24, 1969.

(2) Consultation

Before exercising the authority under paragraph (1), the Secretary of State
shall consult with the Committee on Foreign Affairs and the Committee
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on Appropriations of the House of Representatives and the Committee on
Foreign Relations and the Committee on Appropriations of the Senate
regarding the circumstances that may warrant the need for privileges and
immunities providing more favorable or less favorable treatment than is
provided in the Vienna Convention.

22 U.S.C. § 254c-1. Policy toward certain agents of foreign governments

(@) It is the sense of the Congress that the numbers, status, privileges and im-
munities, travel, accommodations, and facilities within the United States
of official representatives to the United States of any foreign government
that engages in intelligence activities within the United States harmful to
the national security of the United States should not exceed the respective
numbers, status, privileges and immunities, travel accommodations, and
facilities within such country of official representatives of the United
States to such country.

(b) Omitted

22 U.S.C. § 254d. Dismissal on motion of action against individual entitled
to immunity

Any action or proceeding brought against an individual who is entitled to im-
munity with respect to such action or proceeding under the Vienna Convention
on Diplomatic Relations, under section 254b or 254c of this title, or under any
other laws extending diplomatic privileges and immunities, shall be dismissed.
Such immunity may be established upon motion or suggestion by or on behalf
of the individual, or as otherwise permitted by law or applicable rules of proce-
dure.

22 U.S.C. § 254e. Liability insurance for members of mission

(a) Compliance with regulations

Each mission, members of the mission and their families, and individuals de-
scribed in section 19 of the Convention on Privileges and Immunities of the
United Nations of February 13, 1946, shall comply with any requirement im-

posed by the regulations promulgated by the Director of the Office of Foreign
Missions in the Department of State pursuant to subsection (b).
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(b) Establishment by regulation of liability insurance requirements

The Director of the Office of Foreign Missions shall, by regulation, establish
liability insurance requirements which can reasonably be expected to afford ad-
equate compensation to victims and which are to be met by each mission, mem-
bers of the mission and their families, and individuals described in section 19 of
the Convention on Privileges and Immunities of the United Nations of February
13, 1946, relating to risks arising from the operation in the United States of any
motor vehicle, vessel, or aircraft.

(c) Enforcement of liability insurance requirements

The Director of the Office of Foreign Missions shall take such steps as he may
deem necessary to insure that each mission, members of the mission and their
families, and individuals described in section 19 of the Convention on Privileges
and Immunities of the United Nations of February 13, 1946, who operate motor
vehicles, vessels, or aircraft in the United States comply with the requirements
established pursuant to subsection (b).

28 U.S.C. § 1351. Consuls, vice consuls, and members of a diplomatic mis-
sion as defendant

The district courts shall have original jurisdiction, exclusive of the courts of the
States, of all civil actions and proceedings against—

(1) consuls or vice consuls of foreign states; or

(2) members of a mission or members of their families (as such terms are
defined in section 2 of the Diplomatic Relations Act).

28 U.S.C. § 1364. Direct actions against insurers of members of diplomatic
missions and their families

(@) The district courts shall have original and exclusive jurisdiction, without
regard to the amount in controversy, of any civil action commenced by
any person against an insurer who by contract has insured an individual,
who i1s, or was at the time of the tortious act or omission, a member of a
mission (within the meaning of section 2(3) of the Diplomatic Relations
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’DIPLOMATIC PRIVILEGES AND IMMUNITIES
SECTION I. USE OF TERMS

ARTICLE 1—USE OF TERMS
As the terms are used in this convention:

(a) A “‘state” is a member of the community of nations which maintains
diplomatic relations with other members of the community of nations.

(b) A ‘“‘mission” consists of a person or a group of persons publicly sent
by one state to another state to perform diplomatic functions.

(c) A ‘“sending state” is a state which sends a mission to another state.
(d) A ‘‘receiving state” is a state to which a mission is sent by another
state. ‘ BN

(e) A ‘“*member of a mission” is a person authorized by the sending state
to take part in the performance of the diplomatic functions of a mission.

(f) A ‘‘chief of mission” is'a member of a mission authorized by the send-
ing state to act in that capacity.

(g) The ‘‘administrative personnel® consists of the persons employed by
the sending state in the administrative service of a mission.

(h) The ‘‘service personnel” consists of the persons in the domestic
service of a mission or of a member of a mission.

" (i) The *“‘family” of a member of a mission consists of those persons who
belong to his family and are also members of his household. ’

SECTION II. PREMISES AND ARCHIVES
ARTICLE 2—PREMISES OF A MISSION

A receiving state shall permit a sending state to acquire land and buildings
adequate to the discharge of the functions of the latter’s mission, and to hold
and dispose of such land and buildings in accordance with the law of the
receiving state.

ARTICLE 3—PROTECTION OF PREMISES

1. A receiving state shall prevent its agents or the agents of any of its
political subdivisions from entering the premises occupied or used by a mis-
sion, or occupied by a member of a mission, without the consent of the chief
of the mission; provided that notification of such occupation or use has been
previously given to the receiving state.

2. A receiving state shall protect the premises occupied or used by a mis-
sion, or occupied by a member of a mission, against any invasion or other act
tending to disturb the peace or dignity of the mission or of the member of a

: 19
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20 DIPLOMATIC PRIVILEGES AND IMMUNITIES

mission ; provided that notification of such occupation or use has been pre-
viously given to the receiving state.

ARTICLE 4—EXEMPTIONS AS TO PREMISES

1. A receiving state shall not impose any taxes or charges, whether
national or local, upon the interest of the sending state in movable or immov-
able property owned, leased, or possessed by the sending state for the pur-
poses of its mission; provided that such exemption need not be extended to
charges for special services or assessments for local improvements.

2. A receiving state shall exempt from any form of attachment or execu-
tion the interest of a sending state in movable or immovable property owned,
leased, or possessed by the sending state for the purposes of its mission.

ARTICLE 5—ARCHIVES

A receiving state shall protect the archives of a mission from any violation,
and shall safeguard their confidential character, wherever such archives
may be located within the territory of the receiving state, provided that
notification of their location has been previously given to the receiving state.

ARTICLE 6—ASYLUM

A sending state shall not permit the premises occupied or used by its
mission or by a member of its mission to be used as a place of asylum for
fugitives from justice.

ARTICLE 7—PROTECTION OF PREMISES AND ARCHIVES
OF DISCONTINUED MISSION

1. When a mission has been withdrawn or discontinued, the receiving
state shall respect and safeguard the archives of the mission and the interest
of the sending state in the premises and property held by the sending state
for the purposes of its mission.

2. When a mission has been withdrawn or discontinued, the sending state
may entrust to a mission of another state, acceptable to the receiving state,
the custody of the archives and of the premises and property of the sending
state held for the purposes of its mission.

SECTION III. SELECTION AND RECALL OF MEMBERS AND
PERSONNEL OF A MISSION

ARTICLE 8—SELECTION OF MEMBERS OF A MISSION

A sending state may send as a member of its mission, other than the chief
of mission, any person to whom no objection is made by the receiving state;
provided, however, that a sending state may not send as a member of a
mission a national of the receiving state without the express consent of the
receiving state.
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ARTICLE 9—SELECTION OF CHIEF OF MISSION

1. A sending state may send any person as a chief of mission, subject to
agréation:

(a) Before appointing a person to be a chief of mission, a sending state
shall make inquiry of the receiving state as to the acceptability of the person
whose appointment is contemplated.

(b) When such inquiry has been made, the receiving state shall indicate,
without obligation to communicate reasons, whether or not such person is
acceptable.

(c) A sending state shall not appoint a person as chief of mission if the
receiving state has indicated that such person is not acceptable.

2. The preceding paragraph of this article shall not apply to the sending
of a person to be the chief of a special mission.

ARTICLE 10—SELECTION OF ADMINISTRATIVE AND SERVICE PERSONNEL

A sending state may send or employ as members of the administrative
personnel or of the service personnel of its mission any persons to whom no
objection is made by the receiving state.

ARTICLE 11—OFFICIAL LISTS

A sending state shall communicate to the receiving state, upon request of
the latter, a list of the members of its mission, of their families, and of the
administrative and service personnel.

ARTICLE 12—RECALL OF MEMBERS OF A MISSION

1. A receiving state may at any time request a sending state to recall a
member of a mission who has become persona non grata.

2. If a sending state refuses, or after a reasonable time fails, to recall a
member of a mission whose recall has been requested by the receiving state,
the receiving state may declare the functions of such person as a member of
a mission to have been terminated.

ARTICLE 13-—OBJECTIONABLE PERSONNEL
A receiving state may at any time declare that a person who is a member
of the administrative personnel or of the service personnel of a mission is
objectionable, and the sending state shall thereupon terminate such person’s
connection with its mission.
SECTION IV. COMMUNICATIONS AND TRANSIT
ARTICLE 14—FREEDOM OF COMMUNICATIONS

1. A receiving state shall freely permit and protect official communications
by whatever available means, including the employment of messengers pro-
vided with passports ad hoc and the use of codes and cipher:
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22 DIPLOMATIC PRIVILEGES AND IMMUNITIES

(a) between a mission or the members of a mission and the sending
state;

(b). between a mission or the members of a mission and other officers
of the sending state upon the territory of the receiving state;

(c) between a mission of the sending state and a mission of another
state sent to the same receiving state;

(d) between a mission of the sending state and missions and consulates
of the same state in other states;

(e) between a mission of the sending state and the agents of public in-
ternational organizations, such as the Secretary-General of the League
of Nations, the Director-General of the Pan American Union, the Reg-
istrar of the Permanent Court of International Justice, and the Secretary
General of the Permanent Court of Arbitration.

2. A receiving state shall freely permit and protect communications be-
tween a mission or members of a mission of the sending state and the
nationals of the sending state within the territory of the receiving state.

3. A state other than the receiving state and the sending state shall pro-
tect and facilitate the transit of such communications and of messengers
engaged in connection therewith.

ARTICLE 15—TRANSIT THROUGH THIRD STATE

When a member of a mission, a member of his family, or a member of the
administrative personnel is en route to or from his post in the receiving state,
a third state shall permit his transit and shall accord to him during the tran-
sit such privileges and immunities as are necessary to facilitate his transit;
provided that the third state has recognized the government of the sending
state and is notified of the official character of such person.

SECTION V. PERSONAL PRIVILEGES AND IMMUNITIES
ARTICLE 16—BEGINNING OF IMMUNITIES

A receiving state shall accord to a member of a mission, to a member of
his family, and to a member of the administrative personnel the privileges
and immunities respectively provided for in this convention, as from the
time of such person’s entry upon the territory of the receiving state, or, if the
person is already within the territory of the receiving state, as from the
time of his becoming such a member.

ARTICLE 17—PERSONAL PROTECTION AND SECURITY

A receiving state shall protect a member of a mission and the members of
his family from any interference with their security, peace, or dignity.

ARTICLE 18—NON-LIABILITY FOR OFFICIAL ACTS
A receiving state shall not impose liability on a person for an act done by
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him in the performance of his functions as a member of a mission or as a
member of the administrative personnel.

ARTICLE 19—EXEMPTION FROM JURISDICTION

A receiving state shall not exercise judicial or administrative jurisdiction
over a member of a mission or over a member of his family.

» ARTICLE 20—EXEMPTION FROM CUSTOMS DUTIES

A receiving state shall exempt a member of a mission from payment of
customs duties or other import or export charges upon articles intended for
the official use of a mission, or for the personal use of a member of a mission
or of his family.

’ ARTICLE 21—PROHIBITED GOODS

A receiving state may refuse to permit a member of a mission, a member
of his family, or a member of the administrative or service personnel, to
bring into its territory articles the importation of which is prohibited by its
general laws; or to take out of its territory articles the exportation of which
is prohibited by its general laws,

¢ ARTICLE 22—EXEMPTION FROM TAXATION

A receiving state shall not impose any taxes, whether national or local,

(a) upon the person of a member of a mission or of a member of his
family;

(b) upon the salary of a member of a mission, or of a member of the
administrative or service personnel, paid by the sending state;

(c) upon the income, derived from sources outside the receiving state,
of a member of a mission, or of a member of his family, or of a member
of the administrative or service personnel not a national of the receiving
state;

(d) upon tangible movable property of a member of a mission unless
used or employed in a business or profession, other than that of the mis-
sion, engaged in or practiced within the territory of the receiving state;

(e) upon the interest of a member of a mission in immovable property
used as his residence or for the purposes of the mission; provided that
such exemption need not be extended to charges for special services or to
assessments for local improvements.

ARTICLE 23—ADMINISTRATIVE AND SERVICE PERSONNEL

Subject to the provisions of this convention, a receiving state may exercise
jurisdiction over any member of the administrative or service personnel of a
mission, only to an extent and in such a manner as to avoid undue inter-
ference with the conduct of the business of the mission.
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ARTICLE 24—ENGAGING IN BUSINESS OR PROFESSION

1. A receiving state may refuse to permit a member of a mission or a
member of his family to engage in a business or to practice a profession
within its territory, other than that of the mission, or to waive in behalf of
such a person any of its requirements for engaging in a business or for
practicing a profession.

2. A receiving state may refuse to accord the privileges and immunities
provided for in this convention to a member of a mission or to a member of
his family who engages in a business or who practices a profession within
its territory, other than that of the mission, with respect to acts done in
connection with that other business or profession.

ARTICLE 25—SUBMISSION TO JURISDICTION

When a member of a mission or a member of his family institutes a pro-
ceeding in a court of the receiving state, the receiving state may exercise
jurisdiction over such person for the purposes of that proceeding; in the
absence of a renunciation or waiver of the immunity from execution, how-
ever, no execution may issue in consequence of that proceeding against him
or against his property.

ARTICLE 26—RENUNCIATION OF PRIVILEGES AND IMMUNITIES

A sending state may renounce or waive any of the privileges or immunities
provided for in this convention: the renunciation or waiver may be made
only by the government of the sending state if it concerns the privileges or
immunities of the chief of mission; in other cases, the renunciation or waiver
may be made either by the government of the sending state or by the chief of
mission.

ARTICLE 27—EXTRADITION

A receiving state and a sending state shall apply the provisions of an
extradition treaty in force between them to a person who is charged with
having committed, while a member of a mission of the sending state or a
member of the administrative personnel of such a mission, an offense
against the law of the sending state, if such person would have been subject
to extradition under such treaty, had the offense been committed in the
territory of the sending state.
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